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or Claiming, Enjoying or Poſſeſſing the Precedency of the 
ſaid Purſuer, or his Succeſſors, in Parliaments, Meetings or 
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Conventions of Eſtate, or in any other Meeting, or on any 
other occaſions hat ſomever. 25 e 


IT uis Proceſsbeing tabled before the Parliament per modum 
querelæ, at the inſtance of the deceaſt Earl of Sutherland, 
craving to be ranked in the Rolls of Parliament according to 


his Antiquity ; His Majeſty and the Eſtates of Parliament, 


did remit the Queſtion to be decided ſummarly before the 
Lords of Seſſion: And the ſame coming in, conform to the 
ſaid Warrant, and by vertue of a Transferrance at this Earl's 
inſtance ; the Earl of Sutherland for inſtructing the Con- 
cluſion of his Summonds, produced the Writs following : 


Ino. Ax authentick Agreement, betwixt William then 
Earl of Sutherland, and Archbald Biſhop of Caithneſs, on the 
one and other parts, concerning a daily queſtion about the 


Property of the Lands of Skelbo, Pronſie, Thorbolt and Kin- 


nald, and others; betwixt William of pious Memory, Earl 
of Sutherland, Father to the ſaid William then Earl of Suther- 
land, and the three preceeding Biſhops of Caithneſs, Gilbert, 
William and Walter : Which Agreement bears, That certain 
Earls and Barons had interpoſed for componing the Difference, 
betwixt the Biſhop of Caithneſs and his Succeſſors, & prædic- 
tum nobilem Gulielmum comitem & ejus hæredes, and had 
determined that certain of the Lands ſhould remain to the See of 
Caithneſs, and the reſt to the ſaid Noble Earl and his foreſaids, 


with the Patronage of 4 Chaplanry im the Kjrk of Dornoch, at 


the Altar of St. James, to ſay Prayers for the Souls of the Earl 
and his Predeceſſors and Anceſtors; To which Chaplan, the 
the Biſhop was bound to pay five Merks yearly, as the ſaid Agree- 


ment dated Decimo Kalendarum Oftobris Anno Domini Mille- 
ſimo Ducenteſimo . etre quinto, at more length bears. 


And it is obſervable, that the Lands of Thorbolt, which 55 
. os this 


3 (5-2 
this Agreement, are left to the Earl of Sutherland, are by a 
ſucceeding William Earl of Sutherland, given to his Brother 
Nicolas, to be held of the Granter ; and that theſe Lands, 
and the Lands of Pronſie and others, with the Patronage of 


the Chaplanry reſerved to the Earl, are in the poſſeſſion of 


% 


his Family to this day. | 


Ab it is alſo obſervable, that this Agreement mentions, 
the Earl's Predeceſſors and Anceſtors; and that there had 
been a Controverſy betwixt the Earls Father, and Gilbert, 
William and Valter Biſhops of Caithneſs : Which clearly 
| proves that part of the Earl of Sutherland Concluſion, viz. 

That his Predeceſſors were Earls before the 1275: For by 
our Chronologies and Hiſtories, eſpecially obſerved by Spori/- 
wood, the ſaid Gilbert died at Scrabſter, in the 1245: So that 
the William Earl of Sutherland who had a Conteſt with him, 
muſt needs have been older than that date, and it is very 
preſumeable was amongſt the firſt Earls of this Kingdom, 
ſeeing we find them, in theſe early Times, contending with 
the Biſhops of Caithneſs, and eſpecially with Gilbert Biſhop 
of Caithneſs, who appears to have been a Man of very great 
Authority, and as Spotiſwood ſays, Bold and Couragious; and 
within an Hundred Years after, we find the ſame Family 
matched with Margaret, Siſter to King David the Bruce. 


In Matters of this Antiquity, Hiſtory cannot be refuſed 
as a Witneſs; and we find within a few Years of this Agree- 
ment, the Earl of Satherland mentioned by Prinn, in his 
Hiſtory of Edward Long ſbants, in the Year 1296 


Ix the Year 1320, there was a Famous Letter writ to the 
Pope, by the Nobility and Gentry of Scotland; wherein N. 
liam Earl of Sutherland is mentioned as an Earl at that time 
a Signer; and wherein alſo, Gilbert de Hey Conſtable of 

e Scof- 
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Seat land, Nobert de Reith Mariſchal of Scotland, and David 


de Lindſay, are allo Signing. 


In the 1330, Kenneth Earl of Sutherland, is found deſign- 
ed Son to William Earl of Sutherland: And there is extent 
anauthentick Renunciation, by the faid Kenneth Earl of 
Sutherland, Son to William Earl of Sutherland, of all Debates 
and Controverſies, which had been betwixt him and his 
Pragenitors, and Rynald de Moravia, Son to Aydan de Mo- 
revia of Colbin, concerning certain Lands belonging to the 
faid Reunethh in Sutherland : Which Agreement is dated 
at the Chapel of St. Audrem in Golſpie, the next day after the 

Feaſt of St. Nicolas, in the Year 1330. And Forden makes 
mention, That this Kenneth was {lain io the Battel of 
Hahdoan-Hill, in the Year 1333. F 


Tu next Earl of Sutherland, who appears by Writs 
produced, is William, who Married the Lady Margaret, Si- 
iter to King David the Brace, and there is found in the Re- 
cords 1347, a Charter by King David in theſe words: 


DAVID, Dei gratia Rex Scotorum, Omnibus probis homini- 
us totins terre ſue, ſalutem; ſciatis nos conceſſiſſe, & hac pre- 
ſenti carta noſtra confirmaſſt e, aileciogenero noſtro Wilielmo Co- 
miti Sutherlandiæ & Margarete Spouſe ſuæ ſorori noſtre chariſ- 
fime ; Quod ipſi & haredes inter ipſos legittime procreandos ha- 
beant, teneant, & poſſideant de nobis & heredibus noſtris, totum 
Comitatum Sutherlaudie, in adeo liberam regalitatem in perpe- 
tuum: Cum omnibus & ſingulis Libertatibus, Commoditatibus, 
Aſamentis, juſtis pertinentiis & liberis conſuetadinibus, que ad 
liberam regalit atem ſpectare noſcuntur, in omnibus & per omnia; 
ficut aliqua regalitas, per totum regnum noſtrum liberius poſſide- 
tar ab aliquo, ſeu tenetur; In cujus ret teſtimonium preſenti car- 
te noſtræ ſigillum noſtrum precipimus apponi teſtibus, Roberto Se- 
” M neſcallo 


(1.0. oY 
neſcallo Scotiæ, Joanne Rannolph Comiti Moravie, Domino 

Wallis, Annandie, & Manniz, conſanguinev Patricio de Dunbar 
Comite de Marchid, Mauricio Comite de Stratherne, & Thoma 
de Carnocho Cancellario noſtro, militibus; apud Lanerk decimo 


die Oifobris, Anno Regni noſiri decimo ſeptimo. 


From this Charter it is evident, 180. That the King 
does riot creat, but Deſigns William Earl of Sutherland. 
2do. He erects the Earldom of Sutherland into a Regality, 
Milielmo Sutherlandiæ Comiti, & Margaret æ ſponſæ ſuæ, ſorbri 
noſtræ chariſſime, quod ipfi & hæredes inter ipjos teneant, &c. 


bolt are mentioned in the Agreement, between M iilliam Earl 
of Sutherland, and the Biſhop ol 2 above · cited in this 
1275 : Wherein theſe Lands of Thorbolt, are clearly provi- 
Jed, to belong to William then Earl of Sutherland and his 
Heirs. Now the Lands of Thorbolt are given off by the ſaid 
William Earl of Sutherland, in the 1364, to Nitolas Su- 
therland predeceſſor to the Lord Daffas his Brother, as ap- 
_ pears by a Charter of Confirmation granted by King David; 
containing the full Tenor of the Charter granted by the aid 
William Earl of Sutherland, to Nicolas Sutherland his Bro- 
ther. And 3tio. From the ſaid Charter it alſo appears, not 
only, that the ſaid William was Heir to Willinm his Grand- 
: . but that the Sirname of the Family, was taken from 
their ancient Poſſeſſion and Inheritance, (Which is a notable 
mark of Antiquity in this Nation) in as far as Nicolas his 
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Sirname is expreſſed to be Nicolas Sutherland Brother to the 
Earl of Sutherland. 4 


To conclude this period, which runs in effect from the 
1245 and upward, to the 1364, there is no conſiderable 


number of years, in which the Earl of Sutherland is not men- 


tioned, in Charters, Records and Hiſtories : Nor is it leſs 
evident, that they were poſſeſſors of the ſame Lands, from 
whence they took their Sirname and Title of Dignities ; and 
therefore any Man oi common Ingenuity, moderarly ver- 
{ed in the Antiquities of this Kingdom, and the Deſcent of 
Lands and Dignities, muſt agree, that it is manifeſt, that 
theſe Earls did deſcend from one another, and enjoy the 


Earldom of Sutherland by Right of Blood. 


Tun next period of the Hiſtory of the Earl's Titles, is 
rom the 1364; which is the laſt Year, wherein the above- 


nentioned {liam Earl of Sutherland is mentioned to the 
1514, when Counteſs Eliſabeth was ſerved Heireſs, 


In this Period, the firſt is, John Earl of Satherland, Son 
to Earl William, of whom the ExtraQs from the Records in 


the Tower of London, make mention, wage: . publiſhed by 
e 


the ingenious Mr. Rhymer in his Letters to the Learned and 
Reverend Biſhop of Carliſie; wherein he deſigns the faid John, 
Siſter-Son to the King, and gives a particular Account of 
the Treaties betwixt the two Kingdoms, for the Ranſom of 
King David the 2d. then Priſoner in England; and amongſt 
other Particulars he tells us, That in the 1351, the Ho- 


« ſtages given, were John, Son to the Great Stewart of Scor- 


e land, John de Dunbar, Son to the Earl of March, John Son 
6 and Heir to the Earl of Sutherland. And in the Year 1357, 


when the Peace was concluded, & The hoſtages given Were, 


% John Son to Robert the Great Stewart of Scotland, William 
Peers t or den 0 Son 


(9)- 

« Son and Heir to the Earl of A John Son and Heir of 
© William Earl of Sutherland. And in the end of theſe Let- 
ters, the words of the Authentick Record, are ſet down, gi- 
ving an Account by whom the ſeveral Hoſtages were kept: 
And that John Son and Heir to the Earl of Sutherland 
Vas ſent to London ¶ Devers le Chancelier] And by the by 
it's obſervable, that there being a former Treaty in the year 
1351, the Hoſtages are ſet down in this order, . John Son 
and Heir to the Great Stewart of Scotland, John de Dunbar Son 
« and Heir to the Earl of Dunbar, John Son and Heir to the 

Earl of Sutherland, Thomas Heir to the Earl of Mig ton, 
„James de Lindſay Son and Heir of David de Linaſay Knight. 


Tuts John being thus deſigned, in the time of Earl Wil. 
liam, is in Law preſumed to have ſurvived his Father, 
which is ſo inconteſtible in the Civil Law, and in the Prin- 
ciples of Nature, that if they had both periſhed in one Ship 
yet the Law preſumed the younger to have ſurvived; and 
upon that Ground and common Fame, William Earl of Su- 
 therland, who died in the days of King Alexander the III. is 
deſigned Atavus to Nicolas Earl of Sutherland, which is ea- 
ſily computed thus, Nicolas Filius, Joannes Pater, Gulielmus 
Avus, Kennethus Pro-avus, Gulielmus (qui contractum iniit 
cum Epiſcopo Catenenſi) Abavus, Gulielmus ejus Pater, in 
eodem coutracta nominatus Atavus. 


Jonx was ſucceeded by Earl Nicolas, who had many 
untortunat Quarrels with his Neighbours, and of whom the 
Memory is yet retained in the Neighbouring Country by 
Tradition; of whom deſcended a Family of Satherlands, cal- 
led the Sutherland of Dilrite; and this Nicolas is expreſſy 
mentioned in the Service of Joh Earl of Sutherland, in the 

1630, as has been ſaid, 5 | PETE 


3 Born 
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Born John and Nicolas appear to have died before the 


1389, at which time we find Robert Earl of Sutherland 


mentioned in an Agreement, which was made betwixt £4- 
p ham Counteſs of Roſs, and Alexander Earl of Buchan her 
Husband, at the Interpoſition of the Biſhops of Marray and 


| Roſs: In which Agreement, the ſaid Robert Earl of Suther- 
land is deſigned Magnificus vir Robertus Comes Sutherlan- 


diæ, and becomes Surety, for the performance on the part 
of Alexander Stuart Earl of Bachan. And here it is to be ob- 
ſerved, That al tho the Earls of Satherlaud did deduce their 
Antiquity from no higher ſource, than Robert Earl of Su- 
therland; yet it is ſufficient ad victoriam cauſe againſt the 
Earl of Cramfurd, whoſe Predeceſſors were not created Earls 


till about the year 1399, as ſhall be made appear aſter- 


wards. 


this Robert Earl of Sutherland, there is a Charter ex- 
tant, granted to Kenneth Sutherland his Brother, reſerving 
expreſly to himſelf the Mill of Danrobin, which remains 


with his Succeſſors to this day; and the Lands diſpon'd, are 
to be held as freely, as any other Lands held of the Earl, 
within the Earldom of Sutherland; 


— Tux ſame Robert receives a Reſignation by Nicolas Su- 
therland of the Lands of Thorbolt, in favours of Hexry, Son to 
the ſaid Nicolas, and upon that Reſignation, gives a Char- 
ter to Hens), deſigning him Conſanguineus, which Charter is. 
mentioned in a ſubſequent Charter of Earl Johu's. 


To the time of John, Nicolas or Robert, alſo belongs 
what Buchanan mentions about the year 1388, viz. That the 
Earl of Sutherland was one of the Leaders of the Army that 
went into Englaud at that time, and Dagdailin his Baronage 
of England, Vol. 1. p. 449. acquaints us, That Thomas de 

: [Jo Gray | 
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Gray had a Charter in the 19 of Edward III. of a Warrand 
through the 7 %% of Fentoun, &c. on the narrative that 
he routed the Earls March and Sutherland, upon their Invaſion 
in the North, when Edward III. was at the ſiege of Toarnay. 


From theſe Writs which concern Earl Robert, it's obſer- 
vable, that he enjoyed the ſame Lands in Superiority as the 
preceeding Earls, that his Family bore the ſame Sirname ; 
and therefore his Charter to his Brother deſigns him Xenneth 
Sutherland, and that he was of the ſame Blood, ſeing he de- 
ſigns Henry Son to Nicolas, who was Brother to Earl Wil. 
liam, Conſanguinew: And it is to be remembred, That Earl 
Robert his Charter to Kenneth his Brother, is in Anno 1400, 
and is confirmed by the Duke of Albany Governour of Scot- 
land, in the 1408. 


John Earl of Sutherland ſucceeds to Robert, and there is ex- 
tant a Charter of his, dated at Ponfret in England, 12 Juby, 
1444: In which he makes mention of the Reſignation made 
in the hands oft Earl Robert, by Nicolas Sutherland de Caſtello 
de Duffus of the Lands of Thorbolt , and of the Charter gran- 
ted by the ſaid Earl Robert, to the ſaid Henry Son to the ſaid 
Nicolas; and that now Henry being deceaſed, Alexander had 
ſucceeded; and therefore he confirms his Predeceſſor's Char- 
ter, and grants a Charter to the ſaid Alexander. And thus 
the Line of the Superior and Vaſlal was continued down 
from Earl William to this Earl John. CODED 


John Earl of Sutherland reſigns the Farldom, in favours 

of John his Son, and his Heirs ſiplie, reſerving his frank Te- 

nement, as appears by a Charter granted the 24 February 

1455: In which the Earl Mariſchal his Predeceſſor is a Wit- 
nels, and is deſigned Lord Xith. 
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To this John Earl of Sutherland ſucceeded another Earl John 
in the 1512 : Whoſe Saſine proceeding upon a Retour and 
Precept, is produced. EA 


Fzom theſe two laſt Charters, it is to be obſerved, firſt, 
That the Dignity and Eſtate was not provided Heredibus 
maſculis, but Heredibas ſimplie. And, 2h. That theſe Earls 


were all Sutherlands of That Ilk, and John Earl of Sather- 


land, who was infeft in 1512, is deſigned John Sutherland in 
the ſame way, as Elizabeth Counteſs of Sutherland, is de- 
ſigned in her Service, Elizabeth Sutherland 


- Tax third Period of the Earls Deſcent and Titles, is from 

the Service of Elizabeth Counteſs of Sutherland, in the Year 

1514, to the Charter granted by King James in the Lear 
produces the ſaid 


1601, both ſucluſive: And firſt, the Earl p 
Counteſs Elizabeth lier Service upon the third day of October 


1514: bearing that John Earl of Sutherland, Brother German 
to Elizabeth Counteſs of Sutherland, died infeft in the Earl- 


dom of Sutherland, and of all the Chaplanries. 


From this Service it's evident, That Joh» Earl of Sa- 


therland was Sutherland of That Ile, and is expreſly ſo de- 


ſigned in the Service; and that the ſaid Service contains 


the Patronage of the Chaplanries belonging to the Earl of 
Sutherland, which generality comprehends the Chaplanrie 
founded in the Kirk of Dornoch, whereot by the Contract 
1275, the Earl of Satherland was declared Patron, 


Elizabeth Counteſs of Sutherland, being married to Adam 


Gordon, a Son of the Family of Hanth; the ſaid Counteſs E- 
lizabeth, with conſent of the ſaid Adam, deſigned Earl of Su- 


therland her Husband, reſigned in the hands of King James 


the V. in favours' of Alexander. Gordon their Son, 1 


.. 
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B 
dom of Sutherland, and Lands thereof, which belonged He- 


Titably to the ſaid Counteſs Elixabeth, to be held as freely and 


honourably, in omnibus, & per omnia, ſicut dicta Elizabetha, 
vel prediceſſores ſuæ Comites de Sutherland, dictum Comitatum & 
terras Cc. tenuit, ſeu poſſedit, tenuerunt, ſeu poſſiderunt, &c. 
Reſerwato tamen libero tenemento totius dicti Comitatus, & om- 
nium terrarum ejuſdem, cum annexis dependentiis, tenentibus 


tenendriis liberè tenentium, ſervitiis. molendinis, piſcationibus, 
Outſets, advocatione & donatione Eccleſiarum & Capellaniarum 


earundem, & ſuis pertinentiis, dictæ Elixabethæ Comitiſſæ de Su- 
therland, & Adæ Gordon ſponſo ſuo, ratione curialitatis Scotia, 
& ipſorum, alteri diutius wiventi, pro toto tempore vitæ ſue. 
Whereupon there followed a Charter of Reſignation under 
the great Seal, dated the firſt day of December 1557. 


Fronthis Charter it is obſervable, Firſ, Thatas the Dig. 
nity and Earldom of Satherlaud deſcended to Elizabeth Coun. 


teſs ot Sutherland by her Predeceſſors, by right of Blood, fo 


it was tranſmitted to her Son Alexander by Reſignation, 


C preceptione.haredilatis, to be held alſe honourably of the 


King, as the Counteſs herſelf and his Predeceſſors had held 
it. And 240. Albeit Ada Gordon the Counteſs's Husband, 
be deſigned Earl of Sutherland, yet it was only ratione Curia- 


litatis, which (as afterwards ſhall be made appear) was. 


neither unſuitable to the Law nor Practice of this Nation: 
And it is very remarkable, that the Reſervation in this Char- 


ter, does diſtinguiſh the frank Tenement referved to the 


Counteſs, whet was the more immediat and full Right of 
Fee, from the Curiality competent to her Husband. 3710. 
from this Charter it alſo appears, that in thoſe days, it was 
not unuſual for Earls and Counteſſes, to be deſigned by the. 
Name and Sirname; and therefore the ſame perſon who is 


deſigned in the beginning of this Charter, 4a Comes de Su- 


therland, in the Reſervation is deſigned Ads Gordon ſponſo 
Juc.. TOHN. 
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a free Regality in manner abovementioned. 
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mother the Countels Eliſabeth, upon the 23. June 1567. 


ALEXANDER Earl of Satherland, is retoured to his Fa 
ther John Earl of Sutherland, 18. July 1573, but it appears 


ne had aſſumed the Title before that time; for he is mar- 


ked in the Sederunt of Council 1572, immediatly before 


David Earl of Cramwfurd. 


TRE ſaid Alexander Earl of Sutherland, reſigns in favours 


of John Maſter of Sutherland his Son: and there is a Charter 


Reſignation. 


by King Ja. VI. dated 23. March 1580, proceeding upon that 


Tux laſt Charter in this period, is that granted by King 


Ja. 6. to John then Earl of Sutherland, the laſt day of April 
1601, proceeding upon the Reſignation of the Earl himſelf; 


and alſo upon the Reſignation of ſeveral other Proprietars, 
and erecting the Lands then reſigned, as well as the Lands 
formerly belonging to the Earl, into the Earldom of Sa. 
therland and Regality ; in which Charter is contain'd this 
obſervable Clauſe, Inſuper, nos perfect“ intelligentes, per inſpe- 
ctionem noſtrorum antiquorum Regiſtrorum, nec non per inſpe- 
ctionem veterum Infeofamentorum, per noſtros nobiliſſimos pro- 
genitores conceſſorum prædeceſſoribus dicti Joannis Sutherlandiæ 


Comitis, & preſertim per quondam Davidem Regem Scotiæ, & 


alios ſuos excellent iſſimos progenitores, conceſſus ac depoſitus fuit 


ad prediceſſores dilecti noſtri conſanguinii dicti Joannis Suther- 


landiæ Comitis, in unam liberam regalitatem, &c. Therefore, 


his Majeſty by a Novodamus, EreQs, Unites, and Incorpo- 


rats the Earldom of Sutherland with the Lands foreſaid, in 


FROM 


JOHN Earl of Sutherland, is ſerved Heir to his Grand- 
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From the Charter and the Writs mentioned in this peri- 


od, it is manifeſt, that Eliſabeth Counteſs of Sutherland, was 


of the Blood, and Deſcendant of the preceeding Earls of Su- 
therland, and that the ſucceeding Earls did derive all their 


Rights from her. 240. However the Earl of Sutherland and 


his Predeceſſors, may have ſuffered by the burning of the 
Caſtle of Dunrobin, where his Charter Chiſts were kept, 
ſo that the moſt part of the Writs now produced, are reco- 
vered out of the Regiſters, or Charter Chiſts of other Noble- 


men or Gentlemen; yet the Earl of Sutherlands Deſcent in 


Anno 1601, is recognized by King James VI; and our Kings 
being the Fountain of Honour, his teſtimony ia re tam anti- 
qua, muſt be of great importance; eſpecially ſeing theChar- 
ter paſſed in the ordinary Forms, thro? the Treaſury and 


Council, which was then in place of the Exchequer, and 


where the contending Earls, if they had any thing to ſay, 


would no doubt have Proteſted. 


Tur fourth Period of the Earl's Title, runs from the 
1601 to this day. 5 5 on s 


| Joun Earl of Sutherlaud was ſucceeded by John Earl of 
Sutherland his Son, whoſe {pecial Service and Retour at La- 
vernejs, 4 June 1661, is produced. 


Tris John Earl of Sutherland, intending to declare his 


on Precedency, did cognoſce his Propinquity to the Earls 


of Sutherland his Predeceſſors, by three ſeveral Services and 


Retours at Inverneſs, where the Inqueſt, was of perſons of 
undoubted Credit, and beſt known to the Matter, The old 


and remarkable Requiſite in all Members of Inqueſt : And theſe 
living in the 1630, might have very good Information, from 
antient Men and Writs, which now the Courſe of Time 


and Accidents has deprived us of. 3 
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16 
| By theſe Services, the Deſcent of the Earl and his Dignity, 
is deduced from William deſigned firſt Earl of Sutherland, by 


the ſame Perſons, Who have been mentioned in the ſeries a- 
bove ſet down” * 


Joun Earl of Sutherl and laſt mentioned, was ſucceeded by 


George Earl of Satherland his Son, who died in the Year 1702, 


and he was ſucceeded by the preſent Earl the Purſuer. 


THess Writs are adduced by the Earl, for proving his 


own Antiquity and Deſcent by Right of Blood, from the 
ancient Earls of Sutherland: Inall which there is not the 


leaſt Interruption, except by a Foreſaulture in the Minority 
of Queen Mary, which was in very little time after reſcinded 


by Queen and Parliament, per modum juſtitiæ by a Decreet 


in Proceſs; and during all that time, there is not the leaſt 


veſtige of interpoſing un Family, but what has deſcended 
lineally of the Blood of th 
might ſuffice to ſuſtain the Concluſion of this Libel. 


e Earls of Sutherland, which alone 


Bur the Purſuer for further evidence, has added a Con- 
cluſion, That his Predeceſſors were Earls, when the De- 


tender's Predeceſſors are deſigned Milites, which the Purſuer 


hopes, will be ſo conſtructed by every Body, as urged for 


the vindication of his own Right and Privilege : But at the 


ſame time with the greateſt Reſpect and Honour, for the 


Earl of Cramfurd and his Family, who and his Predeceſſors 
for many Ages both before and ſince their being Nobilitate, 
have had very great Honour, and juſtEſteem intheir Country. 


Tux Evidents uſed by the Earl of Satherland Purſuer, for 
inſtructing that the Earl of Cramfurd's Family, was much 
latter aſſumed into the order ef Nobility, than that of the 


Pur- 


* 
my 


1 
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Purſuer's, are, Firſt, the famous Letter to the Pope, by the No- 


bility and Gentry of Scotland, in the Year 1320, wherein 


the Earl of Satherland's Predeceſſor is deſigned, Gulielmus 


Sutherlandie Comes, and. in the ſame Letter the Defender's 


Fredeceſſor, is deſigned, David de Lindſay. 


2do. By a ſeries of Charters, it appears that the Earl of 
Crawfurd's Predeceſſors, were deſigned de Cramfurd and 
Milites, when the Purſuer's Predeceſſors were Earls of 
Sutherland, as in the Records of King David his Charters, 
Anno Regni 36, & Domini 1366, Charter 92. amongſt the 
Witneſſes is David Lindſay de Cramfurd. 1 1 | 


Ix the Reign of Robert II. the 1 5th. 'Charter, James 


Lindſay is deſigned Barron of Cramfurd, and Nephew to the 


King; and by another Charter, this James is deſigned Son 


to James, and Grand- child to David Lind/ay of Cramfurd. 


TowaxRps the end of . Robert, he grants a Charter to 
Sir David Lindſay (whom he calls his Son) of the Lands of 
Glenask, and which Sir David appears to be the Son of Sir 
Alexander Lindſay of Glenask, who had Married King Ro- 
bert the IT's. Daughter. RY LIL 202 ET MO 


Ix the beginning of King Robert III. which was in the 
1390, there is a Charter granted by that King to Sir David 


Lindſay of Glenask, deſigned therein his Brother. 


Tux Connection betwixt theſe two Families, is clear by 
a Charter in the 14. year of King Robert the II. found in tlie 


Records, to Sir James Lindſay of the Barony of Cramfurd, con- 
taining a Tailzie (failzieing James) to David Lindſay the 


King's Son. 


C IRE 


ing Chief 
Lords di 


Progreſs of his Dignity, in fo far as, 10. No Man can ſay 


5 6180 
Tux firſt mention in Record, of the Earl of Cramfurd's 
being deſigned Earl, Cas far as could yet be found) is in 
the time of Robert Duke of Albany Governour, in a Charter 
of Foundation of a Chaplanry of the Paroch Kirk of Dundee. 


53% ' = 


Tus being the Caſe of the Earl's Titles: At calling before 
the Lords, the Purſuer reſumed his Titles and Proceſs, and 
craved Decreet againſt the Earl of Cramfurd Defender, in 
the terms of his Libel. eee ee 


* Tax Defences proponed for the Earl of Cranfurd, hav- 
! concerned the following Points ; therefore the 
| ordain the Parties to inform as to theſe two Ca- 


ſes, Imo. If the Earl of Sutherland doth ſufficiently connect 


the Progreſs of his Dignity from the Charter granted by 


King David to William; Earl of Satherland,; and eſpecially if 
Elizabeth Counteſs of Sutherland, did ſucceed: to her Prede- 
ceſſors in that Dignity ; or if the ſame was renewed in Fa- 


Yours of Adam Earl of Sutherland her Husband. 


Tun ſecond is, If the Earl of Cranfurd a has preſcrived a 
Right of Precedency to the Earl of Sutherland, by 40 years 
uninterrupted Poſſeſſion. ot that Precedency; or it Preſcri- 


ption can take place in Dignities, | 


s 3 


1 
' 


Ir was alledged for the Defender, to the firſt, That the 
Earl of Sutherland Purſuer does not ſufficiently connect the. 


but 


e 
* 
. 


a 3 before your Cp ther ye does ng 


theſe Retours make mention of a Miolas 
to whom William Earl of Sutherland, who lived in the days 
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above-mentioned : neither can any Man-a rm for certain, 


chat theſe Earls did ſucceed one another., by Right of Blood: 
For granting it were true, that there were ſtill Earls of Su- 
therland, yet it does not follow, that the Earls of Sutherland 
were of the fame lineal Deſcent, ; and conſequently: this Earl 
cannot ddaim the Precedency in Right of theſe Ancient Earls. 


* 


24do. The three Retours whereby John Earl of Sutherland 
was ſerved in the year 1630 to his {everal.Predeceſſors there- 
in mentioned, are of no Bres nor Authority; becauſe theſe 
Services being at ſo vaſt a diſtance of time, the Inqueſt be- 


hoved to proceed upon the ſame Evidence as any other 


Judge, and could have no other Inſtructions but theſe now 


ave no greater Authority than 770 Inſtructions, ſein 


as. Earl of Sutherland, 


of Alexander II. is by one of theſe Retours ſaid to be 414. 
v#s, they are ſuſpect; ſeing of this Mieolas there is not any 
Veſtige in Record, or in any Charter produced; nor does 
the Deſignation Atavus agree with the number of the Per- 


ſons. 


NEITHER is it of moment, that Retours «not quarrelled 
within 20 Years, are by expreſs Statute declared not redu- 
cible, becauſe that only concerns ſuch Reductions as ate 
intented by the Heirs of the Per ſons, to whom tlie Party 
retoured is ſerved, but cannot concern third Parties. 


A. 


Is 1 EN OOTY > 5 (. 9 
I0 this it was anſwered for the Earl of Satherlaud Pur 


ſuer, That whatever Succeſs the Defender may expect from 
any other Argument, it is impoſſible he can ever overturn 


the Earl of Satherland's Precedency, upon his not being con- 
| | 2 * 
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nected and deſcended: of the Blood of the Ancient Earls of 
Sutherland: The Purſuer appeals to the common Fame of 
his Country, to the Ingenuity of every Man of common 


Senſe, who ſhall without byaſs conſider the Vouchers a- 


bove narrated : Nay, unto my Lord Cranfurd's beſt Friends, 
if they can with Honour or Juſtice. refuſe, that this Earl 


does with more Evidents demonſtrate his Lineal Deſcent, 
than can be well hop'd for in any other Caſe. Can any 


Man in fair arguing deny, that William Earl of Sutherland, 
who had the Quarrels with the Biſhops of Caithneſs, was Fa- 


ther to that William, who ſettled that Difference in the year. 


1275. Or can it be denied, that that William, who lived 


in 1275, was Father to Kenneth, who deſigns himſelf Son 
to William, in a Renunciation granted by him to Murray of 


Colbinn? Or that William, who married the Lady Margaret 
Bruce, was of the ſame Blood, being found in Poſſeſſion of 
the ſame Lands, ſo immediatly after the death of the ſaid 
Kenneth Earl of Sutherland, and that the ſaid William in the 
Year 1364 was Sutherland of That-ilk, havin given a 


Charter to his Brother, under the Name and Deſignation of 
Nicolas Sutherland? Or can it be diſputed, that John who 


was, Hoſtage for King David in the 1357, was alſo Sather- 
land, ſeing he. is deſigned Son and Heir to William Earl of: 


Sutherland? Or can it be doubted, that Nicolas of whom 


the Memory and Fame does yet remain, was of the ſame 
Lineage and Deſcent ?- eſpecially ſeing Robert, who. ſucceeds 


at no great diſtance of time, is manifeſtly of the Name of. 


Sutherland, having given off a part of his Eſtate to be held 
af himſelf, to Kenneth Sutherlund his Brother; and having, 
received Reſignation from the very Nicolas Brother to Earl. 
William, in Favours of Hezry Son to the ſaid Nicolas, and 

whom he deſigns in that Charter his Couſin: Nor is it leſs-. 


evident, that John Earl of Sutherland, who ſucceeded, was. 
al the ſame Blood and Name; for he reſigns in Fay 


ours of. 
John. | 
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John his Son, which John is ſucceeded by another John Earl 


of Sutherland, who in the claim of his Services is expreſly dee 
ſigned John Sutherland: And from theſe, even the Defender, 


cannot pretend to diſpute the Deſcent of Blood lineally. 


Bur beſides the Deſcent of Blood, is it not alſo notour, 
that theſe very Lands of Ske/bo, Thorbolt, Drumuy, &c. men- 


tioned in the Agreement with the Biſhop ot Caithneſs in the 
1275, and in the Charters by William Earl of Sutherland to 
Nicolas, and by Earl Robert to Kenneth his Brother, belong 


to the Earls of Sutherland in Superiority to this day? And 


therefore to deny the Connexion of this Earl with his An- 
cient Predeceſſors, is but to wrangle and not to argue, and 
is more injurious than ſolid upon the Detender's part. 


' 26. As to the Defence, That there is a poſſibility, thut 
there might have been an Interruption of the Blood; is to ar- 


gue apyſſe ad eſſe; Neither does the Law take notice of ſuch 


poſſibilities, but from ſo plain concurring Evidences ſtand- 
ing ſo long together, preſumes according to what is moſt 
probable; eſpecially ſeing, the Defender with the outmoſt 
Induſtry and Invention, has never been able to offer, even 
the weakeſt Evidents, that ever any other Family did inte- 
rupt the Series of that Succeſſion : And this Poſſibility is fur- - 
ther redargued ; becauſe if at any time the Line of William: - 
Earl of Sutherland, who married the Lady Margaret Bruce, 
had failed; then the Eſtate muſt have deſcended to Nicol ar 


his brother and yet it's known; that the Lord Daffus was 


the Lineal Succeſſor of Nicolas and who with his Predeceſ- 
ſors have alwiſe lived, and had their Eſtates - in the ſame - 


Country, never laid the leaſt Claim to it: Which is a plain 
Evidence, that the Eſtate is deſcended in the Line from that 


William Earl of Sutherland, and preſumes in Law far more 
ſtrongly, than the imaginary poſſibility of a Defect can be 
urged to the contrary. tio. TR 
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it is even almoſt a Miracle, that ſo much has beenpreſerved. 
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3tio. The Retours are of unqueſtionable Authority by the 


Law of Scotland, as being the molt Ancient way known, for 


Cognition of Blood andPropinquity,of which our LawBooks 


are tull, and whereofan eminent Inſtance is to be found in 


Seldin's Titles of Honour, part 2. C. 7. in the caſe. of Mor- 


gond Earl of Marr, where the King appointed an Inqueſt to 


be made of the ſaid Morgond's Title to that Earldom : And 
altho the Services had not then arrived to that preciſe Stile; 
yet at all times, it has been the only habile way for cognoſ- 


eing the Propinquity of Blood, and deſerves the greateſt Au- 


thority, as being by leil Men moſt worthy, and who are 
beſt known to the Matter in queſtion, and who cognoſce 


| Magno ſacramento interveniente. Neither do any Retours de- 
ſerve greater Credit than theſe produced for the Purſuer, the 


Members of the Inqueſt being Men of Quality, or Gentle- 


men. in the Neighbouring Country, ofundoubted Fame and 
Reputation, both for Honeſty and Knowledge: And it's al- 


together groundleſs, and of dangerous Conſequence, to 


quarrel the Verity of the Retours, upon ſuch Pretences as 
are offered by the Defender, and which imports no leſs, 


than that the Inqueſt were temerè jurantes ſaper aſiſam, eſpe- 


cially in this Caſe, where the Inqueſt had not only the 
Lights which now we have, for diſcovering the Deſcent and 
Propinquity of the Earl of Sutherland to his Predeceſſors ; 
But ſeveral of them having lived before both Burnings of the 
Earl's Caſtle of Danrobin, (for twice that Caſtle was burnt) 
might have Knowledge of Charters and Particulars, which 
now are loſt, and which is the Reaſon that the moſt part of 


the Writs produced by the Earl of Sutherland are extracted 


from the publick Records, or recovered from amongſt the 


Writs belonging to other privat Hands, & in aCountry where 
ſo many Diſaſters have happened within theſe 200 Years, 


But 


woe min I) 9 T7 Ov 


And it's likel 
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But further, theſe Noble and Honourable. Perſons might 


have proceeded upon the Documents of private Families, 


who had derived Rights by Charter from the Earls of Sather- 
land, or by Contracts: For it is well known, that beſide the 


Eſtate of Sutherland, now in the Poſſeſſion. of the Family, 
King David the Bruce gave to William Earl of Sutherland, 


who married that King's Siſter, many great Baronies, Tha- 
nages and Lands in Angus, Aberdeen and Inverneſs Shires, as 


is inſtructed by many Charters by King David to the ſaid 

Earl, which were very ſhortly after alienated by his Heirs: - 
1 „that theſe Charter Chiſts of the Heritors to 

whom theſe Finds belong, could have furniſhed ſufficient . 

Evidents for their Verdict. And beſides all theſe, the con - 

| ſtant Fame of the Country, and the Genealogies of the Fami- 

= in the. Neighbourhood, the Acquieſcence of all theſe - 

| who had any, Title by nearneſs of Relation to Quarrel, 

and of all, theſe ofthe Name, and Vaſſals in Sutherland, were 


: . S. #9 ; - 


Conjunction with the Documents. 


Anv Whereas the Defender pretends to diminiſh the Au- 
thority of the Service, becauſe of the great diſtance of time 
interveening betwixt Jobs Earl of Sutherland, who was Heir 
ſerved in the 1630, and his Predeceſſors, who deceaſed a- 

bout the middle of the 13. Centuꝝ x. 


IT is anſwered, that this does not diminiſh the Authority 
of the Verdict, whether the Faith of the Verdict be exami- 
ned according to the Rules of Hiſtory or Law; for the In. 
queſt proceeding in a Matter of Antiquity, did no doubt, de- 
pend upon ſuch Evidents, as in ſuch caſes the common ſenſe 
of Mankind requires; and that ſuch Evidences may be had 
in this Matter, what is immediatly above ſaid may ſatisfy 
any Man who will. ſuffer himſelf to be prevailed with by 
1 5 AND - 


plain Reaſon... 


good Grounds tor the Inqueſt .likewiſe.to have proceeded in, 
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Anv as the Verdi& of this Inqueſt was accountable 
by the Rules of Hiſtory, ſo it was no doubt valid in Law; 


for ſeing no courſe of time can take away the Right of Blood, 
it follows, that iel may be cognoſced at whatever 
e 


diſtance of time: And ſeing Propinquity is habili modo 
cognoſced by Services, it does alſo Allow tat Services may 
proceed upon ſuch Evidences as the nature of the thing can 

admit, at whatever diſtance of time. And put the Caſe, 
that the Line of the firſt Earl of Cranfurd created in the 1399, 
had failed at this day; no doubt, the Earl of Cranfurd 


would think it but juſt, that he might be ſerved to his anci- 


ent Predeceſſors, and even perhaps upon common Fame it 
ſelf: And ſuppoſe any other Earl ſhould interpoſe to object 


againſt the Service, it would be lookt upon as jus tertii; and 


ſuch Objections not being made by one nearer in Blood, 
would be rejected. And put the Caſe, That the Line of 
the Earl of Sutherland, who lived in the 1364, did faill at 
this day, could any Man hinder the Lord Daffus, as de- 
ſcending of Nicolas that Earl's Brother, to ſucceed? certain- 
ly it would be lookt upon as ridiculous. And if an Inqueſt 
could cognoſce the Propinquity, and ſerve to the Eſtate even 
at that diſtance; no doubt, their Service muſt have effect 


and authority as to all other intents and purpoſes ; eſpecially 
ſcing, no Party except one, having right by nearer Pro- 


pinquity of Blood, has intereſt to complain. 


Anp whereas, the Defender pretends to diſparage the 


Retours for want of Evidents as to Earl Nicolas ; there can 


be nothing more frivolous and triffling. How can the De- 
fenders know, that the Inqueſt wanted Evidents as to N:- 


colas? To what purpoſe ſhould he have been deviſed? The pe- 
riod betwixt Earl William and Robert, or betwixt Earl John 
and Robert, was not ſo long, as to need a ſuppoſſtitious Earl 


tO 
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_ thereafter to purſue the ſame Reduction. 


to fill it up: For Earl William was alive in the 1364; and 
Earl Robert appears in the 1389, ancienter than any of the 
Earls with whom John Earl of Sutherland had any proſpett 
inthe- Competition in the Year 1630. 3 


Bur to conclude; In the Proceſs of Reduction formerly in- 
ſiſted in at the Pur ſuer's inſtance, theſe Retours have been 


ſolemnly ſuſtained, and that upon the clear Grounds of 


Law above mentioned; and alſo upon the Grounds of the 


Add of Parl. Ja. IV. Parl. 5. C. 57. and Fa. VI. Parl. 22. C. 
Iz. Wherein it is declared, That if Summonds of Reducti- 


on be not intented, execute and purſued before the expiring 
of 20 years, that the Action of Reduction of Retour $ 
Service, ſhall preſcrive in it ſelt, and no N to be heard 

So far the Defen- 
der miſtakes in believing, or rather pretending to believe, 
that the Preſcription runs only againſt the neareſt of Kin ; 
Whereas ſuch Retours are Decreets of the moſt ſolema and 
unquarrelable nature, and being confirmed for the ſpace of 


* 


20 years, are irreducible at the inſtance of any Party what- 


ſomever; ſo that th eſe Services, joined with the Writs and 
Circumſtances above mentioned, do not only make an unde- 
niable Evidence to obtain an Hiſtorical Belief, but a full and 
abſolute legal Proot. 85 . „„ 


240, IT was excepted tor the Defender, That the Earl of 
Sutherland's ancient Titles are only proven by private Writ. 
ings, wherein he is deſigned Earl of Sutherland; which does 


not prove him to be ſuch, ſeeing ſuch Writings are paſt even 
under Seals periculo petentium, 145 eee e 


"AC 


IT was anſwered for the Purſuer, Ihat the End of a Pro- 
bation, is at fidem faciat judici: And the Purſuer does appeal 
to the Lords, if the Documenis produced do not make 
<0 97 j+ Faith, 
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Faith, that there was a Series of the Earl's of Sutherland of 
the ſame Blood : And if it were not fo, then if the Line of 
Earl William, who lived in 1364, come now to fail, there 
would be place for an altimus heres, which were abſurd. 
Now if theſe Documents do make Faith for Conveyance of 
the Eſtate and Dignity in the Cale of Services, why are 
they not probative in this Caſe ? No Body will have the Con- 


fidence to ſay, that the Greatneſs of the Defender, or 


any other Conſideration, can change the Nature of Right 
or Wrong, or make that Writ improbative, which is not 
ſo as to the greateſt Effects of Property and Dignity. Beſides, 


the Diſtinction betwixt Private and Publick Rights, is no- 


thing to this purpote : For all the Rights produced are 1»- 


ſtrumenta publica, tho they contain private Rights, and deſerve 


in this Caſe ſo much the greater Authority; becauſe the 


Characters and Hands in which they are written, anſwers to 


their Dates, which was long before the Purſuer's Precedency 
was or could be diſputed by his Competitors. And becauſe 


they are either under the Great Seals, Extracts out of the 
Chancery, ſolemn atteſts of Nottars before Witneſſes, or 


principal Charters or Agreements granted by, or made 


with the Earls of Satherland, which do not only concern 


themſelves, but other third Parties; and wherein are inſert 
Witneſſes of Credit: So that to pretend, that theſe are 1z- 


ſtrumenta privata, is againſt the common acceptation of the 


Civil Law, and of the Law of this and all other Nations in 
Europe. Nor is there any thing more evident, than that in 


Swite of original Charters, Charter of Reſignation, and Char- 


ter of Confirmation, the Earl of Sutherland is own'd by our 
Kings under that Dignity and Deſignation. 


Ztio. Tye main Thing excepted upon the part of the De- 

fender, is, That the Courſe of Succeſſion was interrupted in 
the Perſon of Elixabeth Counteſs of Sutherland, who ſucceed- 
ed in Anno. 1514. 8 As 


condition of Fidelity and Military Services: And foras 
much as Women were not fit for Military Service; theres, 
fore Feus regularly deſcended only to Males, And this is. 
ſo clear from the Hooks of Feus (which we have joined in 
with the Corpus juris civilis } that it were in vain to con- 
firm it by any Argument. — 49112 F 5 
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As to which, it was proponed by the Defender, Imo, 
That the Dignity of Earl amongſt us, has an ancient original ; 
For the Counts were known under the Roman Emperors 
of different kinds, according to their diſterent Imploy ments 


<3 


about the Prince: And when that Empire fell under the 


lava ſion of Barbarous Nations, theſe Barbariazs, pleas'd 


with the Policy and Greatneſs of tha Empire, retained the. 
Names of theſe Dignities, but chang'd the Nature of them, 
according to the Inſtitution of theſe People: So that wheres». 


as formerly che Title of Comes did ſignify ſome Dignity or 


Office, afterwards theſe Dignities and Offices were divided 


amongſt the principal Leaders of theſe Nations, with certain 


Benefices or Fees annexed to them, which were given on. 


IT RAESE Feudal Cuſtoms were ſoon propagated to the reſt. 
of the Countries in Exrope, and from them alſo we have the 
original of oar Feus, which are no older, than the time of 
King Malcolm, who lived in the 1004 Year of Gop : And it 


is preſumable, that tho ſucceeding Cuſtom has brought in 
Heirs of Line, or Heirs whatſomever, to fucceed in Fees and 
Heritage, yet the ancienteſt of our Dignities, eſpecially ſuch 


as were given within roo or 200 Years, or thereabouts, 
were given in the Terms of the common Feudal Law.; and 
conſequently did not deſcend to Females. And in this Caſe 
it's remarkꝰd, that King David the 11's Charter is; only he- 


redibus inter ipſos, hich cannot import Heirs of Line, or 


And therefore, the Male Line of Vl. 


8 liam 


Heirs whatſomever: 


5 28) 
liam Earl of Sutherland eng faiPd in John Earl of Suther- 
land, immediat Predeceſſor to the ſaid Counteſs Eliſabeth, 
the Earl can date the Antiquity of his Dignity no higher 
than from Adam Gordon Husband to the ſaid Counteſs Eliſa- 


beth, Deſigned Earl of Sutherland. 


SxkcuN po. To confirm this the more, the Defender ob- 
ſerved, That tho the Counteſs 9 be ſerved to the 
Earldom of Sutherland, yet ſhe is only deſigned Eliſabeth Su- 
therland in her Service. PALE e . 


TERTIO. Effo, that Counteſs Eliſabethi could have ſuc- 
ceeded as Heir of Line to the Dignity as well as to the Eſtate, 
yet the Earl muſt date his Antiquity from Adam Gordon her 
Husband. Seing it appears, Firſt, That the ſaid Adam 
Gordon Was Earl, which could not be but by a new Creation; 
and albeit that Creation be not extant, yet it's preſumed. 
⁊2do. That after the ſaid Adam Gordon, the Family of Su- 

therland did, till of late, carry the Name and Arms of Gordon, 
at leaſt quartered in Chief. 310. Ever ſince that Succeſſion, 
the Family of Sutherland ha ve not pretended to the Rank of 
the Earl of Huntley, altho he was younger than the Earl of 
Sutherland, compting from the date of his firſt Original, and: 
compting from Cramfurd's firſt Creation, he is older than 

was the Earl of Huntley. nth e 


Ir was anſwered for the Purſuer, to the Firſt, That it were 
in vain to recur to the original of Titles of Honour in this 
Caſe, or to examine when they came to be join'd with · Be- 
nefices. Nor is it very certain, that our Feudal Rights had- 
their ariſe from King Malcolm. And it is yet leſs to the 
purpoſe, what was urged from Archbiſhop eunedy s. Speech, 
| faid, by Buchanan, to have been pronounced in the Mino- 

rity of King James II. againſt. the Government of Women. 
. 9 4 3 


— 


cerning the eſſentia 


. „ 
in general: Theſe, as being only brought in to render the 
Debate more pompous; otherwiſe little to the Matter, 
and even at this day unſeaſonable; the Purſuer paſſes 


Bur whereas the Defender alledges, That the ancienteſt 
Dignities in this Kingdom, are preſumed to have been gran- 
ted only to Heirs Male, hecauſe of the Authority Lib. Feu- 
dorum ; and that King Davids Charter is heredibus Matri- 


monii, and does not expreſs Heirs of the Marriage what- 
 ſamever.. _ 5 Eads: 5 att 


ITwas anfwered, 1 no. That there is nothing more cer- 


tain, than that the Books of Feus never was ſo generally re- 


ceived as ſometime the Roman Law was, becauſe of the 
large extent of the Empire, and afterwards the Canon Law, 


becauſe of the overgrown Authority. of the Biſhop of Rome : 
But the Books of Feus were private Collections concerning. 
the Cuſtoms, chiefly in ſome places of Ita. And therefore 


it is, that jara Feudaiia-are ſaid to be jura localia; and tho. 
the manner of holding Lands as bereficia has prevailed in 
molt places.in Core, yet there is no common Rule con- 

s in Feudal, Holdings, or Succeſſions in 
Fies and Dignities, but every Country has its own : And: 
conſequently the Authority of theſe Books cannot ſa much 
as afford an Argument for the Defender. 


Tuts is. indeed certain and acknowledged; That Digni- 
ties anciently were given either with Fees, or ſuch who had: 
great Land Eſtates. were Enobled, and their Fees were e- 


 reftedwith certain Juriſdictions and Privileges, and with. | 
che Title of Comes or Miles: The Fees belonging to fuck as 


were Nobilitat, were alſo diſtinguiſhed. and ere&ed into 


Comitatus or Hudum militare, Which ſeem. to be our molt: 


ancient. 


. by 
ancient Diſtinctions of Mench r. Neither is it to be doubted, 
but the Earls of Sutherland were ſo dignified, and the Earl- 
dom fo erected: But ſtill as other Feoda milit aria, the ſaid 
Earldom and others of the like kind, did deſcend to Heirs 

Female. 5 


Tux Books of Majeſty are full of Authorities to this pur- 
poſe; nor can the Authority of theſe Books be diſputed; 


For tho Craig, and ſome of our Lawyers who have followed | 


lim, have of late queſtioned them, yet they are expreſly 
called the Ancient Books of our Law in our Acts of Parliament; 
which is of much more Authority, than the opinion even 
of the greateſt Lawyers. Vide Ja. I. Parl. 3d, cap. 54. Ja.3d 
Parl. 14. Cap. 115. And the Authority of thele Books is 
further confirmed by a Manuſcript, which appears to have 
been written in the days of King David the Bruce, and is 
ſufficiently demonſtrated by what Sir James Dalrymple and 

Mr. Anderſon have lately written upon this Subject. But 
granting that theſe Books had been written by Ranulphulus 
Deglandvila Ceſtriæ Comes; yet their Authority cannot be 
dechn'd in this Matter: For however different our Cuſtoms. 
may appear now, yet the Original and Condition of the 
Feus both in England and Scotland are much about the ſame, 
and appears from what Sheen has obſerved upon the Preface 
to the Books of Regiam Majeſtatem, that Glandvilla was co- 
temporary with our King David the Bruce: Beſides ſuppo- 
ſing theſe Books not to be Books of our Law, as there is no 
reaſon; yet certainly there had never been any occaſion for 
the Diſpute, unleſs what is contained in them had a great 
Ain 8 


Burr of the Authority of theſe Books, perhaps more than 
purpoſe ; and therefore the Purſuer, out of many, ſhall only 


3 
adduce the following Citations Lib. 2d. Cap. 25. Heredum 
alii proximi alii remotiores ſunt proximi hæredes alicujus ſunt 


Jus ex ſao corpore aliquis procreavit ut Filius & Filia. and 
Cap. 27. having treated de Succeſſione Filiorum ad Patrem; 


in the next Chapter treats de Sacceſſtone Filiarum ad Patrem; 
and ſays, Idem dicendum de Filia una relicta ut de uno Filio, ſi 
_ autem quis plures habaerit Filias inter eas dividetur hæreditas, 
five fuit Miles five Soccomannus Burgenſis, (ive alias liber homo 
pater earum. And then in the next Chapter follows, Quali- 
ter maritus primo genitæ Filiæ faciet Homagium pro ſe & ſoro- 
ribus Uxoris ſue, In cap. 41 & 42 is treated de tate legitima 
heredis Militum, &c. & de poteſtate Dominorum in hæredes ſuo- 
rum hominum. In both Chapters the Succeſſion of Female 
Heirs is implied, and how the Fie returns to the Superior 
during their Ward, till their lawful Age, and what power 
the Superior has over the Perſons and Eſtates of the Vaſſal 
during that time, are defined, of which more in Cap. 48, & 
in Cap. 57. in fine, Cap. 58 & 59. is treated how Homage is 


done to the Superior by the Husband of Female Heirs : And 
from theſe Chapters, with Sees Obſervations upon them, 
it is evident, not only that Women did ſucceed even in Mi- 


litary Fees, which were Fees with Juriſdid ion and Dignity, 
but alſo that Heireſſes preſtabant fidelitatem, and their Huſ- 
bands did Homage ratione Curialitatis. 5 


Bur theſe things are of hemſelves undeniable; and 


9 
therefore the Defender was forc'd to recur to another ſhift, 


alledging, That albeit Succeſſion as to Lands and Heritage 


did deſcend to Heirs Female; yet in Dignities it was other- 
wiſe, theſe deſcended only to the Heirs Male: Of which 
Aſſertion the Defender was able to adduce no other Au- 
thority than the Caſe of Stuart Earl of Bothwell, Who having 


married the Daughter of Hepburn Earl of Bothwell, took a, 


new Charter and his Precedency, according to the date of 
his new Charter. 8 8 IT 
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IT was anſwered for the Pur ſuer, That this Diſtinction 
is without Ground or Authority in Law; and it is certain, 
that the common Rule in Law muſt take place, which with 
us, where Heirs are expreſt in general, extends to Heirs 


whatſomever; and whoever alledges a Diſt inction of that 


kind, againſt the common Rule, ought to prove it: But in 
this Caſe the Defender does not argue conſiſtently with him- 
ſelt: For if Dignities were anciently given not only tothe 
Perſon, but alſo by erecting of his Lands with Titles of Dig- 
nity, then it follows, that the Heirs of the Bie ſhould be al- 
ſo Heirs in the Dignity. Now it is inconteſtible, that Wo- 
men were called in the Succeſſion of Fie, as under the De- 
ſignation of Heirs. N a 


Bur it were in vain in this place to add further Authori- 
ties, ſeing the Queſtion is overruled by the famons Deciſion 
11 Juh, 1633, Oliphant contra Oliphant, where the Lords 
„found, at the Inſtance of the Daughter of the Lord Oliphant, 
« againſt his Heir Male; that the Lord Oliphant having ap- 
< peared in Parliament, and being acknowledged by his Ma- 
<1efty in Charters and Letters granted by the King, his Cou- 
« {z, with the Title of Lord Oliphant, altho he could ſhew 
no Charter of Erection, whereby his Predeceſſors were cre- 
« ated Lords, that this was enough, conform to the Laws of 
this Realm, to tranſmit ſuch Titles in the Heirs Female, 
„here the Defun& had noMale Children, and where there 
« were no Writs extant to exclude the Female: And this De- 
ciſion isthe more remarkable; becauſe it was pronounced, 
| King Charles the firſt ſitting in Judgement with the Lords. 
And the Caſe ſhall be yet further illuftrated, when the Pur- 
ſucr anſwers the Objections of Adam Gordon's aſſuming 
the Title of Earl'of Sutherland, eee LOTTO: 
As 


— 


(33) 
As to what the Defender obſerves, That King David's 


Charter was Heredibus inter ipſos; it's nothing to the purpoſe: - 
For eee de and Title of Earl did pre- exiſt in the Family of 


Sutherland, as has been already ſhown,and the King's Char- 


ter did erect the Earldom, in fa vours of William deſign'd Earl 
by the Charter, into a:Regality: So that that Argument at 
he Succeſſion, in ſofar as it concerns' 
the ſuperadded Priviledge-of Regality, but not as to the 
Earldom, whereof the Right was not innovat. But in the 


moſt can only regulat t 


next place, it is certain and undeniable, that the Earl of Su- 
therland is deſcended of that Marriage: For altho there be 
a poſſibility, that alliam Earl of Sutherland might have been 


married a ſecond time; yet that being Facti, and not pre- 


ſumed in Law, muſt be proven, if the Deſender thinks fit 
to alledge it, which is impoſſible; ſeing the Truth and con- 
ſtant Fame is in the contrary: And therefore, albeit the Earl 


of Sutherland had no more Ancient Documents to plead than 


the foreſaid Charter from King David, yet it were ſufficient to 


eſtabliſh his Antiquity and Precedency, eſpecially ſeing he has 


deſcended off the ſaid Marriage, and does enjoy to this day, 
the Regality provided to the Heirs of the Marriage. 


Jo the ſecond Exception made againſt Counteſs Elisa- 
beth's Succeſſion, viz. That in her Service ſhe is only de- 
ſigned Elizabeth Sutherland, without being called Comitiſſa. 


I is anſwered, That this Obſervation is of no weight; 
| becauſe there is no Law requiring that the Counteſs ſuccee- 


ding to the Eſtate of her. Predeceſſors ſhould in her Service 

take the Title of Counteſs: She might ha ve foreborn the Ti- 
tle for ſeveral Years, yet re · aſſumed it When ſhe plea ſed: 
But it is plain from the Writs produced in the Proceſs, that 


there was no ſuch thing neceſſary in Services: For John 


8 


Earl of Satherland, the Counteſs's immediat Predeceſſor, is 
deſigned in his Service, engroſſed in the Saſine imply Jobs 
Sutherland, Heir to John Earliof Sutherland his Father; and 
juſt ſo the Counteſs Elisabeth is deſigned Elixabethgutherland, 
Heir to John Earl of Sutherland her Brother; nor was the 
Stile fixed in theſe Matters, for the Counteſs aſſumes her- 
Title, as will appear by the following Charter. And Adam 
Gordon her Husband is in one part of the Charter deſigned 
Comes Sutherlandia, and in another part, Ads Gordoun 
ſponſe dicta Elizabeths Comitiſſæ. e 


ztio. Whereas the Deſender did very anxiouſly contend; 
that the Dignity of the Family of Sutherland was interrup- 
ted by Adam Gordon's taking the Title of Earl of Sutherland, 
and his Succeflors carrying the Name and Arms of Gordon. 


IN anſwer to this mighty Objection, the Lords will be 
pleaſed to notice, That this Objection is of that kind, that 
by proving too much, proves nothing: For if the Earl of 
Sutherland's Antiquity were to be computed from Countels. 
Elizabeth and her Husband, then his Precedency behoved to 
be regulat conform to that date, vz. 1514: And yet it is in- 
cConteltible, that the Earl of Sutherland enjoys without Dil- 
pute the Precedency to about ten Earls created before that 
n TE Ry 


Bur, 240. The Caſe in fact is, That the Counteſs of S4 
therland being married to a Son: ofthe Family of Huntley, he 
was allowed to aſſume the Title by no new Patent, but only 
as a Husband ta the Counteſs; and therefore when the E- 
ſtate and Honours are reſigned in favours of Alexander their 
Son; the Counteſs reſigns with conſent of her Husband Co- 
mitatum & terras de Sutherland, to be held as freely and ho- 
nourably by her Son in omnibus & per omnia ſicut dicta ro 
abe 
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zabetha vel predeceſſores ſui Comites de Sutherland dictum Com- þ | 
mitatum, & c. tenuit ſen poſſedit tennerunt ſeu paſſiderunt. And 0 
in the ſame Charter, it is to Counteſs Eliæ abeth, that the Fl! 
frank Tenement is reſerved off the Earldom, Et Ade Gordon At 
ſponſo ſuo ratione caxalitatis Scotia, and therefore allo it is, . 
that John Earl of Sutherland ſerves to the Counteſs of Sa- | Ul 
therland his Grand-mother, and all theſe do demonſtrat that _ 
Adam Gordon's Title was only ratione curalitatis: nor is it leſs 0 
evident, that this was conform to the ancient Law and Cu- — 
Fox clearing whereof, it is to be remembred, what lias 9 


been already obſerved from the Books of the Majeſty, that 
an Heireſs owed Fidelity to the Superior; but the Husband 
did the Homage, which implies that the Husband did fully 
participat of the Fee, with all its Qualities. SOR 
Ai this is alſo confirmed by a Series of Inſtances, both 
Ancient and Modern. 3535 


Ano firſt, Ranalph Earl of Murray being killed in the 
Battle of Durham, Anno 1346, Agnes his Siſter ſucceeded to 
the Earldom, and being married to the Earl of March, he aſ- 
ſumes the Titles Marti: & Moravie, vide Collectious concer- 

ning the Scots Alen by Sir James Dalrymple, pag. 345, in 
fine, and 346, which certainly was not by a new Creation: 
For why ſhould the Earl of March take a ne Patent of a 
later date, being already an Earl? And therefore it is preſu- 
med to have been ratione curialitatis. The ſame Author al- 
ſo obſerves, that Thomas Dunbar ſucceeded tothe Earldom 
of Murray, which in the Reign of King James the ſecond, 
went by an Heireſs to Archbald Brother to James Earl of 


” 


Doaglaſs, who was forefaulted in the 1455. 


( 3s ) 


Ix-like manner, the Digit of Conſtable being in the 
Family of the Morvails, the ſaid Dignity was by Marriage 
transferred to Allan the Son of Rolland Lord of Gallomay, with 
whoſe deſcendants it continued till the Forfaulture of John 
Baliol, and then was refteved by King Robert the. Bruce u- 

pon the Family of Errol. idem, page 348. 


Ir is alſo notour; that the Earldom of Carrick was ac- 
_ quired to the Royal Family by the Marriage of Robert Bruce 
Father to King Robert the Bruce, with Martha Counteſs of 
Carrick. Ibidem, page 360. Pe | 


- Tnz Family of Marr has often been conveyed to Daugh- 
ters, and afford ſeveral Inſtances to the preſent purpoſe, as 
particularly, ibidem 380, Agnes Comitiſſa de Marr, is men- 
tioned in a Charter in the Lawiers Library, and Earl Mcr- 
gan her Husband, which is certainly ratione Curialivver. But 
the Camings Earls of Marr, being Forfaulted by King Ro- 
bert the Bruce, it is no leſs certain, that a new Line begun 
from Graitney. Earl of Marr, to whom King Robert gave 
the Title and Dignity, and whoſe Male Line faillieing in 
Thomas his Grand-child, he was ſucceeded in his Honours 
and Eſtate by Margaret Counteſs of Marr, who was Marri- 
ed to the Earl of - Douglaſs, and James Earl of Douglaſs their 
Son, carried the Title of both Earldoms: But being killed 


at Otterburn, and dying without Children, that-Race taillied, 


andthe: Dignity deſcended: to another Daughter of Thomas 
Earl of Marr's, who was Married to Stuart Earl of Bac han; 
and that Line again faillieing, there aroſe a Queſtion con- 
cerning the near ſucceſſion to the Dignity 'of Marr, both 
Parties founding upon their Titles as deſcended of Heirs Fe- 
male: King James I. claimed it as the deſcendent of K. 
Robert the Bruce his Queen; and the Earl of Marr's * 

| : ceſſor 


: | 
ceſſor claimed it as deſcending of Helen another Daughter o | | 
Graitney Earl of Marr's; and at laſt after long interruption [il 
the Earl of Marr's Title was acknowledged in the Parlia- [40] 
ment 1567. And in the.ſhort Account of this Family, it — 
is ſpecially to be obſerved, not only that the Daughters did 
ſucceed in Dignities, and that the Husbands did ſhare of 1 
theſe Dignities ratione curialitatis; but further, both the 1 
Doaglaſs Earl of Marr, and the Erstine Earl of Marr, did re- gh 

tain their own Names, and yet enjoy the Dignities and Pre- 1 
cedencies, as deſcending to their Heirs from the foreſaid _—_ 
Heireſes. %%% ͤ—ö“HA iO if 


— Tax Earldom of Hye did alſo deſcend to an Heireſs Iſobel 
Counteſs of Fife, and her Husband William Ramſay is de- 
ſigned Earl of Fyfe, which muſt have been ratione curialita- 
tis: For the ſame Counteſs by an Indenture 1371, gives the 
Earldom to Malter Stuart, to whom ſucceeded Robert his 
Brother, who is deſigned Comes de He and Monteith, untill. 
he was created Duke of Albanux. e pur Fo 


Tu Family of Angus affords another great Example in 
this Caſe :. For the Earlof Douglaſs being Married to Mar- 
garet Stuart Countels of Angus, his deſcendants keeping the 
Name of Dowglaſs, enjoy the Title and Dignity of Angus, 

which is now incor porat in the Dukedom of Douglaſs. 
_- Laxx45, the ſaid Earldom of Augus was conveyed by the 
Heireſs of Caming Earl of Angus, Hide, page 367, «who was 
Married to Gilbert de Umphravil, from whom.the Earldom 
with the Name cf Umphravil was conveyed downward; un- 
tilt Robert Umphravil was Forfaulted by King Robert the 
Bruce. Aſter which the Earldom came to the Stuarts, by a 
Gift from them to the Daughters by a Marriage. 


. TER. 4 


pham his Daughter, who was deſigned 


Scotland. 


comes 


their Daughter, Heireſs of Buchan. - 


(33) 
Tua Farldom of Strathern was beſtowed upon Robert 
Great Stewart of Scotland, and by him was given to David 
his eldeſt Son by a ſecond Wife, who was ſucceeded by Eu- 


omitiſſa palat na de 


LY 2 


Strathern; and. her Husband Patrick Graham is allo deſigned 
Earl Palatine of Strathern; and her Son in a Charter 1422, 


| Maliſious Graham, is deſigned Potens & maguificus Comes de 
Strathern: So that here was the Dignity couveyed by an 


Heireſs, firſt, to Patrick Graham the Husband, who aſſumed 
the Title, and then to Malifious Graham the Son. And all 
this, notwithſtanding that the Heireſs was of the Blood- 
Royal, and of the Name of Stuart. . 


Axo the ſame Family of Strathers affords another In- 
ſtance of a Female Succeſſion ; for the Eſtate and Dignity 


was forefaulted through Joanna Counteſs of Strathern her 


marrying the Earl of Marren an Enemy to the King and 


Kingdom ; and the Eftate coming ſo by Forefaulture to the 


Crown, King David the II. gifted it to Robert Stewart of 
Stuart Earl of Buchan married the Counteſs of Roſs, and 
in the Chartulary ot Murray he is deſigned Earl of Buchan 
and Roſs: This is to be found in the foreſaid Decreet and 


Agreement betwixt the Earl of Bachan and Counteſs of Roſs 


his Lacy in Anno 1389. wherein the Earl of Sutherland be- 
autioner for Alexander Stuart Earl of Buchan. , 


Bur the Family of Buchan affords one- more Inſtance ; 
For Doaglaſs Son to the Laird of Lochleven having married 


* 


Stuart Heireſs of Buchan, was ſucceeded by Mary Douglaſs 


AND 


(39.7 


Axo a ſecondl Son of the Family of Mary having mar- 
ried to Douglaſs Counteſs of Bachan in Anno 1617, the Fa- 
mily of Bac han then changed Name to that of Erskize, and 
ſtill continues the Dignity and Precedency of Earl of Buchan, 
and without being put to aſſume the Name of Stuart; ames 
Earl of Bachan did in the Year 1628 reduce the Decreet of 
Ranking, and obtained his Precedency declared againſt the 
7 arl of Glencairn, who was immediatly ranked before him 


Tun Family of Athol enjoys the Title, Digaity and Pre- 
e Athol, by Marriage, altho the Sirname be chaug - 
ech: The Title of 4:h9 is very ancient, and came from a 
former Race by Marriage to Thomas de Galovidia Brother 
to Allan Lord ef Galloway, from whom it came alſo by Mar- 

riage to the Cumings; and having at diverſe times for diffe- 
rent Cauſes fallen in the King's hands by Forefaulture, at 
laſt. the Barldom and Dignity was beſtowed upon John 
Stuart Brother aterin to King James the II. in whoſe Line it 
has yet continued; but Murray of Tullibarden having mar- 
ried the Heireſs of Swart Earl of Athol, his Sucoeſſors do 
now. enjoy The Honour and Dignity of the Eſtate, albeit e- 
ver ſince the Family has born the Name of Murray, 


Ix like manner the Lord 'Maxwel having married the 
Daughter and Heireſs of the Lord Herries, the Family of 
Maxwel enjoyed the Title of Lord Herries, without changing 
And of late years, the Dignity and Precedency of Aber 
net iy Lord Salton, has PA to Frazer of Flat, and 
the preſent Lord Salton enjoys that Honour without chan- 
ging the Sitname of Frazer, © © 


| AN 


( 40 ) 


Ao becauſe the Family of Huntley has been mentioned 
in this.Caſe, it is well known, that a ſecond Son of the: 
Houſe of Minton having married the Heireſs of Hntley, the 
Family of Huntley did for ſome time thereafter bear the 
Sirname of Seaton, and that ſeveral Families deſcended: of 
Huntley; ſuch as Touch and Meldrum did, and do retain the 
Name of Seaton to this day. 55 Ans 


Bur what need further Inſtances in a Caſe, Firſt, ſo clear- 
ly eſtabliſhed in the Books of Regiam Maj eſtatem. ado. In 
the common Courſe of Succeſſion. 30. In the ſolemn De- 
ciſion 11 July 16 33) between the concen Heirs: of the 
Lord Oliphant, the King himſelf preſent and ſitting in Judg- 

ment. 470. From a Series of Inſtances both before and ſince 
the 1514, which is the date of the Counteſs Elizabeth's Ser- 
vice. 1 | i 


Bur that which ſhould ſilence the Defender in this Mat- 
ter, is, That even the Royal Dignity deſcends to Daughters, 

and that the Royal Family of the Brace brought in their own 
Sirnames, and that Sirname again was changed tor the Ro- 
yal Name of Sraart the Illuſtrious Family of the Stuarts hav- 
ing ſucceeded by Marriage with the Heireſs of the Crown. 


Fon what has been above ſaid, the Purſuer is perſwad- 
ed, that there cannot remain the leaſt ground of Scruple 
with any Perſon judging impartially ,, and much 
leſs with Perſons of ſo great Penetration and Juſtice as the 
Lords of Seſſion: For indeed, all that has been brought a- 
gainſt the Connexion of the Purſuer's Titles, is conſtrained 
and unnatural; for who can believe, that Adam Gordon got 
a new Patent, whereof there is no manner of Evidence, nor 
any Neceſſity, as the forgoing Inſtances ſhow? Patents at that 

* time 


LE og ; 

time were given by Grants wi er the Great Seal, and the 
Records at that time are extant; but as to this Matter, are 
deeply Glens: But ſuppoſe that Adam Gordon had taken 


a new Charter to himſelt, can any Man imagine, That the 


Earls of Caſſills, and theſe before him, would have ſuffered 
a new. created Earl after the 1514, to have taken the Prece- 
dency of them? Or any Man imagine, that Adam Gordon 
would have taken a Patent to prejudge his Heir of his Prece - 
dency, for the very Vanity of being called an Earl? Or, that his 
Heirs would have acquieſced in any Innovation of the an- 
cient Titles? Certainly there is no place for np dye Con- 
ceit; eſpecially ſince the Eſtate and Honoyrs. de 

Services to Counteſs Elizabeth, in; the fame manner as moſt 
of the Great Families of the Kingdom of Stat land have de- 


ſcended, and with more Evidents to ſhow, pr ape 2 any 
ably tern with 


other of that Antiquity, in a Country ſo miſe 
Contention and Civil Wars, could produce. 


Anv if till the Defender will urge the aſſuming of the 


Name of Gordon; The Purſuer muſt alſo intreat your Lord- 


ſhips to obſerve, how often the Great: Families above men- 


tioned have had Alterations in their Sirnames, retaining Kill 
the ſame Dignity, Likeas, the Family of Sutherland has, 


for many years, returned to bear the Name and; Arms of 
Sutherland, which they might have omitted, without 


any prejudice to their Titles or Precedencies, as ap: 


pears by the fore- cited Inſtances. Neither can the Defen- 


der, or any elſe complain of Injury; ſeing the Earl of S. 


therland, in aſſuming the Sirname of Sutherland, takes no- 


thing that ever did belong to the Defender or his Predeceſ- 
ſors; or that did not belong to the Pur ſuer or his Anceſtors. 


Axd it may be applied to this purpoſe; that the Civil 
Law in a paralel Cale, viz. e of a Senatorian Or- 
1 f 5 ä 


ends by 


. 1 
der, being adopted by a Plebeian, acquires the Name and 
Right of a Son in the Family in Which he is adopted; and 
et he does not loſe any Honour or Dignity that belonged to 
im by his own Blood. L. 3 5. De adopt ionibus. Per adoptionem 
Dignitas non minuitur ſed augetur, unde Senator etſi a Plebeio 
adoptatus eſt manet Senator, ſimiliter manet & Senatoris filius; 
Which Laws are Cited by Cajacius Conſul: 56. De adoptio- 
nibus & nobilitate. And from the parity of Reaſon it may 
be argued, That ſince the Deſcendants ot the Counteſs Eliſa- 
- beth were already Noble by the Dignity deſcending ſrom 
her, they could have enjoyed any acceſſion of Honour from 
their Father, -whoſe Name they carried ; but could ſuffer 
no diminution of the native Dignity deſcending with the 
Title of Sutherland. b | 


| Ir was alſo touched in the Debate for the Defender, That 
the Earl of Sutherland Poſſeſſion was interrupted, by a 
Doom of Forfaulture, pronounced againſt them in the Par- 

lament 1564. 5 7 RC IF a op; 


Io which ſeveral Anſwers may be made from good Au- 
thority, clearing, That where a Party forfaulted is reſtored 
ſive per modum gratiæ, five per modum juſtitiæ, He returns 
to his former Rank, as well as to the Dignity to which he is 
reſtored : But ſeeing the Purſuer produces Decreet in April 
1567, reſcinding the ſaid Doom of Forfaulture per modum 
juſtitiæ, he ſhall not trouble your Lordſhips with any fur- 
ther Argument upon theſe Queſtions. i e 


To conclude what concerns the Connexion of the Earl of 
Sutherland's Titles, the Purſuer cannot but obſerve, That in 
this Caſe the Earl of Cranfurd produces nothing, except the 
the Decreet of Ranking, to which he can have no pretence 
of Title or Right, unleſs he did inſtruct his Connex ion 

. with 
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wich the ancient Earls of Crawfurd, at leaſt with the Earl 


of Cramfurd, ranked in that Decreet, which might give op- 
portunity to the Purſuer in his Turn, to diſpute the Defen- 
der's Connexion with his Predeceſſors, and his Antiquity: For 


the Purſuer is not ignorant, that theſe have been quarrelled 
upon Grounds which give the Purſuer ſeveral Advantages : 


But ſeing the Purſuer has a very tender Regard to the De- 


fender and his Family, he contents himſelf to ſay theſe things 
which are neceſſary tor the Vindication of his Dignity and 
Honour, ſuppoſing that nothing were diſputable upon the 
other part : But at the ſame time, the Purſuer begs leave to 
reſerve the Liberty to himſelf, to make uſe of theſe Excepti- 


ons againſt the Defenders Title upon occaſion. 


| Tux ſecond Point to be cleared is, If the Earl of Cramfurd 
has preſcribed a Right of Precedency to the Earl of Sather- 


land, by 4o years uninterrupted poſſeſſion of that Preceden« 
cy: Or, If Preſcription can take place in Dignitis. 


BErokk the Purſuer enter into that Queſtion, he muſt 


earneſtly deſire, that the Lords will be pleaſed to conſider, 

That ſince the Antiquity of his Title is connected beyond 

| diſpute, it neceſſarly follows, that he ought to have the Pre- 

| cedency declared conform ; the Rule of Law in that Matter 
being expreſſed L. 1. Cod. de conſulibus quis enim in uno eo- 

demque genere dignitatis prior eſſe debue rat niſt qui prior meruit 

dignitatem: And by that Rule the Defender has no ſhadow - 

of Competition. And whatever elle is offered as a Rule in 


Matters of Precedency, is againſt the very Foundation. It's 


true indeed, that in Competitions amongſt Princes, other 
Rules have been offered; but theſe have been lookt upon 
ather as Pretext, than Reaſons, whillt the Rule for deciding 


- recedency by the Antiquiries of the Titles and Documents 
ES F2 amongſt 


3 F 
amongſt theſe of the ſame Degree, has its foundation in Na- 
ture it ſelf, and has never been conteſted. FIG 

Bur the Defender alledges, 1920. That the Foundation of 
our Titles of Honour in Scotland, eſpecially theſe which are 
more Ancient, have no other Authority but Cuftom ; and 
that before King James III. few Patents of Honour 
can be produced: And ſeeing Titles of Honour were 
eſtabliſhed by Cuſtom, no doubt Precedency might be ac- 
quired by Preſcription. And for confirming this Polition, the 

Defender alledges the Authority of Craig, lib. 1. Feadornm: 
Dieg eſi duodecima, where he ſays, Non negarem tamen nobili- 
tatem, aliquando concedi ex uſu 2 poſſeſſione tunti temporis, cujus 
memoria non extat, & ſufficere ſcientiam magiſtratuum Regis con- 
tra quos hes nobilitas preſcribi poteſt;, and for this he cites Tira- 
Juellus Cap. 14. de nobilitate. 2 


Tus Poſition once eſtabliſhed, the Defender, 245. al- 
ledges and ſubſumes, That he has been in poſſeſſion time paſt 
memory, of the Dignity: of the Earl of Cramfurd in Preceden- 


$ - 


cy to the Earl of Sutherland, and that both before the Decreet 
of Ranking, and ſince, which the Defender pretends to 
prove bythe. Rolls of Parliament, Council and Exchequer, 
wherein his Predeceſſors have been conſtantly. called before 
the Predeceſſors of the Earls of Sutherland, as have been al- 
ſo the. Earls of Errol and Mariſchal, of whom the Defender 
has the Precedency. Fx . 


3tio. THE Earl of Sutherland Purſuer cannot ſhow that 
ever ſince the time of Counteſs Elizabeth in the year 1514, 
the Earls of Sutherland have claimed the Rank of the Earls 
of Hautle), which was a tacit Confeſſion, that there muſt be 
{ome defect in thePurſuer's Antiquities. 1 


But, 4to. The Defender founds upon the Decreet of Rank 
ing, in different ways: And, 10. It is alledged, That the 
= = De- 
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Decreet of Ranking is a demonſtration, that at the time of that. 
Ranking; the Commiſſioners hadthe Defects of the Earl of Sa- 


therland's Titles betore their eyes. 246. This Decreet of Rank- 


ing being pronounced by Comiſſioners, ſpecially authorized 


under theGreatSeal from the then King, it's urged, that the De- 


creet has the Authority of res jadicata; nor can it now be quar- 
relled at the inftance of the Purſuer, unleſs it were upon pro- 
duction of more ancient Documents than were then produ- 


ced. 3tio.” Et ſeparatim, it is contended, that albeit the Decreet 


of Ranking contains a Reſervation to quarrel; yet it was a 


to the Preceedency. 


Title of Preſcription; and that tlie Earl of Sutherland not 


having purſued his Reduction within 13 Years of the Act of 
Parliament 1617 concerning Preſcriptions, nor indeed 40 


— 


years aſter the Decreet, the Earl of Crawfurd has good Right 


Ix Was anfwered forthe Purſuer, firſt in general, That 


the Deèfender's Lawiers do not well agree in what manner 
td ptopone' this Defence of Preſcription; ſometimes they talk. 
of immemorial Poſſeſſion, Which certainly in Law is diffe- 

rent from Preſcription of 40 ears; and at other times the 


Defender*sLawiers talk of the Decreet of Ranking as yes judi- 


cata; others of them abandon that Conceit, and only plead, 


that it may be ſuſtained as a Title ot Preſcription ; This un- 


certainty where to lay the weight of the Defence, is no 
ſmall Argument of the difficulty which the Defender has, to 


make the appearance and ſhew of a Defence. 


Bur more particula rly, it's anſwered, That the Defender 


errs in the very Entry: For it is a Miſtake, that the Titles of 
Hondur in this Kingdom have no other Authority but Cu- 
ſtom & Uſe: It's certain, that Nobility was conferred by ſome. 


particular Inveſtiture, which is eaſily demonſtrat by a few 
Inſtances; which belong to this Caſe. The Earl of Cramfurd's 


Predeceſſors are deſigned mlites, till about the year 39% 
1398 
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1 398,0r 1399,and very quickly thereafter they are deſigned in 


Charters, Ear/s,a Dignity which they could not have acquired 


u ſu, in ſo ſhort a time And im like manner the Predeceſſor of the 


Earl of Errol, is deſigned about the 145 Miles; but in the 1455, 


he is deſigned in Charters, Earl, and at the ſame time, the 
Earl MariſchaPs Predeceſſor was deſigned Lord Keith, who 


had been but ſhortly before deſigned in Charters Miles, and 


ſometime thereafter deſigned Earl; and our Hiſtories ac- 


| quaint us, that upon the Coronations of our Kings, new Dig- 


nities were conterred ; So Alexander Stuart of Bunckle was 


created Earl of Ang, at the Coronation of David II. 


From thefe Inſtances its plain, That our Titles of Ho- 


nour do not derive their Authority meerly from Cuſtom or 
Uſe. And this could yet be further illuſtrated from the firſt 


Patents now extant, which are preſumed to come neareſt to 


the Ancient Cuſtom, where the Ceremony of Inveſtiture in 


Parliaments, is diſtinctly expreſt, as particularly in the Char- 


ter creating the Earl of Bothwel in Parliament, and erecting 
the Lordſhip of Bothmel into an Earldom. K+. 


Ir is true indeed, That where Families have been long 


in Poſſeſsion of Titles of Honour, our Cuſtums do not re- 


uire that they ſhould be obliged to produce the Patents of 


their Creation, nor the Minuts of theſe Parliaments where 
they were received and inveſted; becauſe that were impoſ.- 


ſible after ſuch Diſorders, and loſs of Records: But ſtill our 
Cuſtum requires Inſtruction in Writing, for clearing that 
ſuch Families were dignified with Titles of Earls, Lords, or 


the like; and that being once proven,according to the Anti- 


quity of theſe Evidences in writing, the Precedency is deter- 
mined. As for inſtance, the Earl of Sutherland ſhewing, 
that for a courſe of near 5ooYears he and his Predeceſſors had 
been deſigned Earls in Writs als well between the Earl aud 
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Subjects, as in the King's Charters and Letters, and in the 
Rolls of Parliament; his Title is eſtabliſned by Writs produ— 
ced, and the Antiquity of theſe Titles is eſtabliſhed by the 
Antiquity of Writs, and is connected in the Earl's Per ſon by the 


Authority of Services adminiculat in manner foreſaid: So that 


the Earl's Title does not depend upon meer uſe or cuſtom: 


and his Precedency is regulated by his Antiquity, 
AND whereas the Defender further alledges the Authori- 


be acquired by immemorial Poſſeſſion, 


ty of Craig and Thraquellus, tor proving, That Nobility may 


IT is anſwered in the firſt place, That is not with- 
out queſtion; all that Craig ſays, Non negarem Nobilitatem 


aliquando concedi ex uſu, &c. And Thraquellus, whom he 
cites, does ſufficiently ſhow, that the Matter is in queſtion 


amongſt the Doctors, & Merito : For the aſſumption of Ti- 
tles, without previous Authority, by a Reſcript of the Empe- 
rors Gratian & Valentinian, is declared Sacrilege, L. 1. Cod. 
Uti dignitatum ordo ſervetur Lib. 12. Tit. 8. The words of 
the Reſcript are, Si quis indebitum ſibi Locum uſurpaverit 


nulla ſe ignorantia defendat ſitque plane ſacralegii reus 4 divi- 
axim in 


ua precepta neglexerit. And it being an Ancient! 
the Civil Law, deſcending from the Laws of the XII. Ta- 
bles, Rei fortivæ eterna authoritas eſto, which was ſufficient 
to hinder Preſcription, much leſs could an Uſurpation 
of a Rank not due to the Defender's Predeceſſors, be a Foun- 
dation to acquire any Title of Right, ſeing ſuch Uſurpation 
was in the conſtrud ion of Law Sacrilege. 
Bur 240. Without refining, both Craig and Hraquellus 
peak in the places cited, of immemorial Poſſeſſion, which is 


* 


Purſuer does document at what time the Earl of Cramfurd's 


Pre- 


eſcribed to be Poſſeſſio tanti temporis cujus memoria non et at, 
which can never quadrat with the Defender's Caſe, ſeing the 


. oe rg 


- © | * ” Y = + 
A rr 


3 22 tbo "Qs * 


——— -  OR 1 


a. — Lac" EE 2 
2 a STE” — 
r 2 S. ei — — — ͤ — Daz 


5 48 


Predeceſſors were not Earls, and at what time they begun 


to be ſo deſigned © So that here is no poſſeſſio tanti temporis 
cujus memoria nos extat, for the Earl of Sutherland Furſuer, by 
Documents much more convincing than theſe adduced 
for the Defender, recals to memory the very beginning of 
the Defender's Title, and demonſtrats, That it is much 


later than the Purſuer's: Now the very weight and moment 


of immemorial Poſſeſſion depends upon this, That there 
being no poſſibility to aſſign a time when the Dignity did 


begin, it is preſumed retro as old or older than any 


thing that can be put in Competition with it; but that the 
Defender cannot alledge. ety : 
a tio. ALTHO Craig and Draquellus do rather not deny than 
affirm, that Titles of Honour may be acquired by itame- 
morial Poſſeſſion, yet their Authorities do not concern this 


Caſe: For granting that the Earl of Cramfurd, from his be · 


ing deſigned Earl,without any other poſitive Conſtitution or 


Title, had Right enough for him and hisSucceſſors to be Earls; 


yet neither Craig nor een nor any other Lawier in the 
World, ever faid or dream'd, That in Competition with 


other Earls, this Poſſeſſion could give him a Precedency to 


the Earl of Sutherland, who demonſtrats his Antiquity be- 


yond the Defender's : So that Hraquellus and Craig are no- 
thing ta this purpoſe. On the contrary, Hraquellus whom 
Craig follows, does poſitively reject the preſcription of 40 
Years, as a ſufficient way of acquiring a Dignity ; which is 


much more prejudicial to the Defenders Cauſe, than the Au- 
thority adduced for the Defender, advances it. = 


Tur Defender's Poſition being thus clearly overturned, 


It falls next to be examined, That ſuppoſing that immemo- 
rial Poſſeſſion were an undoubted modus acquirendi of Nobi- 


lity ; or that the Earl of Cramfurd could pretend to une, 
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morial Poſſeſſion ; whether the Earl of Crawfurd's Evidences 
to which he appeals, are ſufficient to prove this immemori- 


al Poſſeſſion of being alwiſe called and placed before the Earl 


ol Sutherland. 


Ano as to this Matter, Fir/t, It is to be obſerved, that 


the Pretence is redargued as to any time preceeding 


the 1397: Becauſe preceeding that time, there were Earls 
of Sutherland, and that the Family of Cramfurd was not No- 


dilitat. 


Ix the next place, the ancient Rolls of Parliament have 
certainly periſhed, and thoſe that remain are imperfect. 
And becauſe there have ariſen many Diſputes concerning 


Precedency, it is moſt probable, that the Nobility were 


ranked in the Order they came up to the Parliament, and the 
Rolls bear for the moſt part Hic intraverunt. This is undeni- 


able, that in theſe Rolls there is no regard had to Antiquity, 
nor even toOrderʒfor ſometimes Earls are ranked before Dukes, 


altho the Title of Duke was always counted the more honou- 
rable, and was beſtowed as an addition of Honour upon Earls, 
and truely only upon the Royal Family at the beginning. 
Sometimes Earls are ranked, even before the Chancellor, be- 
ing an Earl for the time: Sometimes the Suffragant Biſhops 


are ranked before the Primate; Sometimes Earls undoubt- 


edly poſterior in Antiquity, are placed firſt, and Earls much 
later than either Cramfurd or Sutherland are placed before 
them. But it is ſpecially to be obſerved, that in all the 
Rolls where the Earl of Sutherland and Cramfurd are mentio- 
ned together, there occurs ſuch Diſorders : And this imme- 
morial Poſſeſsion as to the Earl of Sutherland has no other 


Evidence for the Defender but one inſtance, where the Earl 


of Rothes is called before Cramfurd, and the Earl of Sather- 


land is called next Sederunt before Rothes. But in a word, 
Ws LS Hs as = 


Fact be conte 


the Ancient Rolls have C38 in the Margin theſe words, 
hic intraverunt, as has been ſaid, which ſhows that theNobi- 
lity were marked as they entred the Parliament Hall, without 
regard to their Antiquities, or even the Deſtination of Orders. 


Tunis Expedient was followed, to prevent the Quatrels for 
Precedency, which, as the Decreet of Ranking bears, was 


ſo great, that thereby there was greater Matter of impeach- 


ment offered to the States to compone their Difference, than 
to treat upon the principal Subjects for which they were 
aſſembled. And the Creation of certain new Peers, and ere- 
ction of new Dignities, ( till then, little known in Scotland, 
having quickned the Jealouſie and Debates among the Nobi- 
lity, for their Precedency and Place, King James VI. gran- 
ted a Commiſsion in the 1605, for making an Order to take 
lace, until it ſhould be overturned by a Procefs before the 
Fades „„ ad hs 2 


Tus being the State of the Rolls ol Parliament, and which 


are in the 8 Parliament Houſe, nor can the Matter of 
ſted; what Argument or Authority can the 
Earl of Cramfurd derive from thence for eftablifhing an Im- 


memorial Poſleſsion of Precedency ? Is it the frequency of his. 
being called inthe Rolls before the. Earl of Sutherland? That 
cannot be alledged, nor in any Reaſon founded upon a ſingle 


Inſtance, or two at. moſt, and from thence to infer immemo- 


rial Poſſeſsion, were abſurd : Is it from the exact Order ob- 


ſerved in thele Rolls, according to. the 8 N 1 
ties? Neither can that be pretended, as has been already ſaid, 
and the printed Rolls ſubjoined will prove it, conform to the 
Extracts from the Records: Is it from the continued Series 
of theſe Rolls, and from their fulneſs? Neither can that be 
alledged for the Defender, the Rolls of ſeveral Parliaments 
are amiſsing, the Rolls that are extant are imperfect So 

that 


GE 
that theſe afford no Document or Evidence tor this imagina- 
ry immemorial Poſſeſsion. © 1 


No are the Records of Council, wherein the Sederunts 
are marked, of any greater Force; for the ſa me Irregularities 
occurs in marking the Sederunts of Council: But ſince the 
Defender does fo peremptorly require one Inſtance, where 
| the Earl of Swtherlaud's Predecelsors had Precedency 
| ofthe Earls of Crawfard, the Purſuer condeſcends upon a 
| Sederunt of Council 26 May 1572, Where the Council is 
| ranked in this Order. 3 


Joannes Dominus regens. Rabertus Dominus B. 

Alexander Comes de Sutherland, Allanus Dominus Cat heart. 
David Comes de Cramfurd. Epiſcopus Orchadenſis. 
| Gulielmus Dominus Ruthven Commend. de Dumfermling. 
| Patricius Dominus Lindſay Alex. Commend, de C ab, 


From what is above ſaid, the Furſuer hopes your Lord- 
ſhips may perceive how little the Alledgance of Immemorial 
Poſſeſſion does quadrate to this Caſe : And indeed granting 
that immemorial Poſſeſſion could give the Earl of Crawfurd 
Right to that Precedency ; yet he is not able to prove it. 


Bur ſtill beſides all theſe DefeAs, an immemorial Poſſeſ- 
ſion, unleſs it be uninterrupted,is no Ground or Foundation: 
{ ofany Right: But the Defender's immemorial Poſſeſſien is 

not quiet or uninterrupted; The Earl of Sutherland had! the 
Precedency of him in Council 1572. The Decreet of Rank- 
ing parrates, That at all Meetings and general Councils, the 
Contentions which lay unremembred till then, were agitat- 
| ed with great Animoſity : And it is preſumable, that the 

| Earl of Sutherland did not neglect his own Precedency on 
theſe occaſions, eſpecially ſeeing 88 never neglected his Title 
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as Earl: Nay he did not omit to have his Antiquity, as de- 
ſcending from William Earl of Sutherland, who lived in the 
time of King David II. recognized by King James VI. him- 


ſelt in Anno 1601; and that ſhortly before the Decreet of 


Ranking, which alone is ſufficient to preſerve the Earl's Title 


- againſt this pretended immemorial Poſſeſſion : For the King 


being the Fountain of Honour, without whoſe Conſent / pre- 
ſumed at leaſt ) no immemorial Poſſeſſion would eſtabliſh 
any Title of hr anon or Dignity as Thraquellus in the place 
cited by the Defender himſelt aſſerts from the Authority of 

Lawiers and Doctors; The Earl of Sutherland having applyed 
to his then Majeſty, and obtained his Antiquity acknow- 
ledged, it was a ſufficient Interpellation to preſerve againſt 
any ſuch hazard, eſpecially ſeeing what his Majeſty there 
aſſerts, is ſo clearly aſtructed. ER 


 Axv in the next place, the immemorial Poſſeſſion is inter- 

rupted by the Decreet of Ranking, not only in ſo far as it 
narra ts conſtant Conteſts, but alſo in ſo far as it reſerves all 
Parties Rights. my 


Io concludetherefore:The immemorial Poſſeſſion, where- 
by the Earl of Cramfurd pretends to have acquired the Right 


of Precedency beyond his own Antiquity, and undenyably 


to the prejudice of the Earl of Sutherland's Antiquity, wounds 
common Senſe in the Propoſition, and is defective doubly in 
the Probation, ſeeing neither does the Earl of Cramfurd offer 
the leaſt probable Ground of Evidence for inſtructing a con- 
tinued Poſſeſſion uniformly and pregnantly thereby: Nei- 
ther does there want conſtant Evidence, that the Earl of 
Sutherland did poſſeſs his Title and Dignity of Earl and 
aſſerted his Antiquity. So that there is neither adjectio per 
continuationem poſſeſſionis, which is called a poſitive Preſcrip- 
tion. Nor can it be urged, that there was any Dereliction 
Oil 


| 1 
on the part of the Earl of Sutherland, which makes the Ne- 
gative Preſcription. 5 ; 


AxD whereas the Defender alledges, That the Purſuer 


cannot ſhow that he has claim'd the Rank or Precedency of 


the Earl of Huntley ſince the 1514. It is anſwered, That 
this is alſo nothing to the purpoſe : For eſto the Earl of Su- 
therland had ceded out of reſpect to the Earl of Haxtley,who 
had the Precedency of the Earl of Cramfurd, will that give 


the Earl of Cramfurd a Title of Precedency ? aullo modo. Be- 


ſides the Earl of Satherland might plead an excuſe for a par- 


ticular reſpec to the Earl of Huntley from what is alledged 
by Sir George Mackenzie from Gothofried in his Queſtions 


concerning Precedency Queſt. 7. viz. In Germaay, if the 
Chief of a Family come to a Dignity equal to one of his 


« Kinſmen, who formerly enjoyed that Dignity, he will be 


preferred to him, tho his Kinſman did firſt attain to the Di- 


« gnity. - This Exception (ſays Sir George) ſeems to be 


founded upon the Right of Blood, to which thoſe of the 
«fame Family give that reſpect as to an elder Brother: 


Rut tho thoſe of the Family may give this reſpe& out of 
« Favour, yet in Law they are not thereto obliged. And this 


( eſto Argumenti cauſa the Alledgance was true in Fact) was 


the Caſe of Adam Gordon and his Children, with reſpe& to 


the Earl of Huntley,who was Chief of the Family and Name 
of Gordon: But ſuch Deference (if ever any was) was pre- 
carious and without any legal Tye; and therefore can afford 


no Argument to the Earl of Cramfurd. And in the next 


place, the Fact is intirely denied; nor is the Earl of Suther- 


land bound to prove, that he took the Rank of the Earl of 
Huntley: And it is jus tertii for the Earl of Crawfurd to prove 
the contrary : Neither can the ſtate of that Queſtion now be 


known after a 100 Years : For during that time the Family 
of Huntley has had theTitle of Marquis and Duke; and there 
was no place for any Competition” AN 
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5 
AND whereas the Defender further alledged, That it is 


| aces that the Commiſsioners when the Decreet of Ran- 


ing was pronounced, certainly had betore them ſuch Evi- 
dents as were ſufficient to diſcover the defects of the Pur- 
ſuer's Title, and the Grounds of the Defender's Preference. 
It is anſwered, That the Decreet of Preference founds. nat 


4 * 


the leaſt preſumption, either in prejudice of the Earl of Sa- 


therlaud or to the Defender's Advantage, that Decreet being 
only an expedient for the Interim, as will more plainly ap- 


pear afterwards. 


Fox whereas it is pretended, That the Decreet of Ran- 
king is pronounced by Commiſsioners ſpecially authorized 
he then King, and was res judicata, 


IT is anſwered, That the foreſaid Decreet was only a 
Regulation for that interim, and to preſerve peace, which 
was competent to His Majeſty to have done: But it is ridi- 
culous to pretend, that is res judicata or a final Sentence; 
ſeeing, Firſt, It is not pronounced by a Judge ordinary, or by 
any Judicatory eſtabliſhed by Law. 240. It does not proceed at 
theInſtance of any of the Parties concerned, 3tio.The Certifi- 
cation of theSummons given to ſeveral Noblemen to compear, 
is in theſe preciſe words: That the determination of the Commiſſio- 
ners ſhall ſtand in full force and eſſect, ay and while aDecreet before 
the ordinary Fudge be recovered and obtained in the contrary. And 
theDecreet could never go beyond the concluſion of the Libel; 
neither could ſuch a Libel produce a final Deciſion or ves ju- 
aicata; nor indeed could it have any other effect, but to be a 
Regulation for the interim, until the Queſtions were tried 


upon the Antiquity of the Rights and Documents of all Par- 


ties, to which the foreſaid Decrect appeals as the only Rule 


of Deciſion; for the Conceit of immemorial Poſſeſaion was 
not then found out. 


Bur 


we 


—ä—— ͥ »¶ —— ⏑ 1— aan 


en 


Bur few of the Defender's Procutators did inſiſt upon the 
Ground, That the Decreet of Ranking was res judicata, but 
alledged ſeparatly, That it was a Title of Preſcription. 


To which it was, in general, Anſwered, Firſt, That Craig 
and Hraquellas, whom the Defender cites, do not admit of 
any other way to eſtabliſh and acquire Right in Matters of 
Dignity through the courſe of time, except by immemorial 
Poſſeſſion: And Tyr aquellns his Words are, ſpeaking of A 
bericus's Opinion concerning the long Preſcription of 40 Years, 

whom he had mee cited, and whole Words he re- 
ports, Sed videtar quod 1 obilitas & Dignitas pre cedat à natu- 
ra, ex quibus potes 5 7 eum ſentire Nobilititem, tempore 
non + wigs And then Hraqueſlus adds, Quod ſemper Intelli. 

gere debes, niſi tempore illo immemoriati. And this is moſt con- 
drake to the Principles of Law and Juſtice, wheteby it is. 
received as a Rule, Jara ſanghinis nullo jure Civil dirimi poſe 
ſunt, l. S. f. de reg: jurit. Neither can any Cuſtom give the 
Right of Blood; and therefore neither could the Fart of 
Cramfurd by Preſcription acquire any Right of Precedency 
which was not contpetent to him by the quality of his Patent: 
Nor could Preſrription, which is the effect of Civil Law, 
hinder the Eatl of Sutherland from any Benefit of Honour he 


can derive from tlie Blood of his Anceſtors. 


Ap the Lords are intreated to conſider, That the Pre- 
ſcription urged for the Defender, is of a very new kind: For 
the Earl of . ky neither does nor can pretend, that he 

has acquired a Title to the Farl of Sacherland's Right, which 
could not be other ways than by preſeribing a Right to be 
Earl of Sutherland. Now if the Earl of Cravfard has not ac 
quired that Right, then it is free and open to the Earſ of S-. 


therlau to uſe it with all its Privileges. 
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Honour could not be diſpon'd. And it is a common Requiſite 


(40) 


AND as the Farl of Satherland's Title and Precedency 
cannot be the ſubject of a politive Preſcription; ſo neither 
can there be any negative Preſcription pretended in this Caſe: 
For from the beginning of the World to this day, a negative 
Preſcription was never opponed but by a Party in poſſeſſion. 
It is true, the negative Preſcription, joined with a preſent 
Poſſeſhon, has been founded on as ſufficient to exclude a 


good Title, where there had been 40 Years preceeding Ne- 


ligence, without the neceſſity of ſhewing a Title in the De- 
Renders Perſon, or that he had poſſeſſed 40 Years; and even 
that has been contraverted, and is ſub judice, in a Caſe be- 
twixt Thomas Nicol and Park of Foulfoordlees: But this is cer- 


tain, that the negative Preſcription was never alledged but 


by a Party in poſſeſſion. Nor is it leſs certain, the Earl of 


Cramfurd cannot pretend to be in poſſeſſion of the Dignity of 
Sutherland, whereof the Sq prune, IS, proprium quarto modo, 
which agrees to the Earl of Sutherla 


nd ſoli & ſemper, and can 
as little be ſeparated from his Antiquity, as the Shadow from 
the Body. aches 5 


AND as the Defender cannot acquire by Preſcription the 
Earl of Sntherland's Right; ſo the Earl of Cramfurd can have 
no manner of Injury by the Earl of Satherland”s poſſeſsing the 
Precedency due to the Antiquity of his Titles; for thereby 
he takes nothing which ever did or could belong to the Earl 


of Cramfurd. 


NEITRHER will it ſeem ſtrange to your Lordſhips, that 


Precedency, or Titles of Honour, ſhould not be acquired by 


Preſcription, ſuch Rights being Jura ſanguinis, and not in 
commercio, as was found in the famous Deciſion of the Lord 
Oliphart fore-cited, where the Lords found, That Titles of 


* 


* 


9 


by the Lawiers treating (upon the Queſtion, Que res præſcribi 
poſſunt? ) That res que non ſunt in commercio, cannot be acqui- 
red by Preſcription. | 2 


ſeſſion of whatever length, can acquire an A 


is becauſe the Teinds were not in commercio; that is, That 
no Man could acquire the Church's Right thereto: Nor 
was there any way to have a Right to the Teinds, unleſs the 


Diſtinction of the Laity and Clergy had been confounded : 


And for the very ſame Reaſon, neither can the Earl of Craw- 


furd by whatever length of Poſſeſſion, diſpute the Precedency 
due to the Earl of Sutherland, ſeeing his Title and Dignity 
was not the Subject of Commerce, nor could be enjoyed 


by any, but ſuch as had Right to it by Blood. And it is as 


abſurd for the Earl of Cramfurd the Defender, to pretend to 
debar the Earlof Sutherland from his Precedency, as it would 


be to debar him from ſerving Heir to his Predeceſſors, the 


one being as much his Right by Deſcent, as the other. 


Bur 2do. There can be no Preſcription alledged in this 
Caſe, becauſe Preſcription does not take place by the Law 


of Scotland, but where it is introduced by expreſs Statutes ! 
Nor can Titles of Honour fall under any of the Acts concern- 


N e The Defender did indeed found upon the 
A 


of Parliament anent the Preſcription of real Rights; but 


the words of that Law do not comprehend it, viz. Whoſoever 


7 his Majeſlys Leiges their Predeceſſors and Authors have: 
Vr 


aicked heretofore, or ſball happen to bruick in time coming, by 


themſelves, their Tenants and others having their Rights; their 


Lands, Barronies, Annualrents and other Heritages by vertue 
of their Heritable Infeftments made to them by bis Majeſty or o- 


bers their Suveriors and Authors, for the ſpace of 40 Tears, they 


from 
Teinds, unleſs he had his Lands cam dec imis incluſis, which 


all 
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ſhall never be troubled, purſued or unquieted in the Heritable 


Right and Property of their ſaids Lands and Herit ages foreſaid. 
Alf which Clauſes do expreſly relate to Rights of Lands, but 


not to ſuch Rights as are Sanguinis. 


ANb it is in vain for the Defender to alledge, That jara 
intorporea are ſubject to Preſcription, ſuch as Servitudes : For 
that does not at all quadrate with this Caſe, ſeeing all Servi- 
tudes have a Poſſeſſion, or a quaſi Poſſeſſion of the Subject u- 
pon which they are eftabliſhed : But the Earl of Cramfurd can 
pretend no Poſſeſſion or af Poſſeſſion upon the Farldom 
of Sutherland: Neither are jura incorporea Servitudes to be 
compared with jara ſanguinis, que nullo jure Civili dirimi poj- 
ſent, and conſequently not by Preſcription, which is jars 


Bur zrio. The Defender can found no preſcription upon 
the Decreet from the ſaid Act of Parliament, anent preſcri- 
ption of Heritable Rights, becauſe that Law requires for a 
Title, Charters or Saſines before the 40 years: And however 
the Earl may alledge Charters or Saſines of his Earldom of 


Cramfurd, yet he can produce no Charters or Saſines for a 


Precedency ancienter than his moſt ancient. Documents. 
And as by our Law, and the Civil Law, a Man having a 
bounded Charter or Ager-Limitatus, could not preſcribe be- 
yond the Bounds of his Charter; ſo neither could the Earl 
of Crawfurd preſcribe any e beyond the Antiquity 
of his Documents, which do as ſtrictly regulate Precedency, 


as bounded Charters do confine Property ; but the abſurdi- 
ty of this pretended Preſcription appears clearly from this: 
It cannot proceed without a Title; let then the Earl of Cran- 
furd ſhow what the Title is: Not his Documents proving 
his Antiquity ; for theſe can carry him no higher than the 
— 


date: Not this Decreet of Ranking, for it is in no 
| = TD Gram- 


6 


mentioned before the Earl of Cramfurd, both in the Clauſe 


(.59 0 3 
Grammar nor Propriety of 12 a Charter or Saſine: 


Beſides, it is ridiculous to imagine, that any Party ſhould 


have one Title for the Preſcription of his Dignity, and an- 
other of diſtinct kind for a Title to preſcribe the order of his 


Precedency, which is but acceſſory to that Dignity. 


40. Taz Earl can pretend to no Preſcription in this Caſe.: 


For if he found his Right upon the Immemorial Poſſeſſion, 


it has been already redargued; neither can he prove any 


continued Poſſeſſion for 40 years, preceeding the AR of Par» 


lament : Eſpecially ſeeing in May 1572, the Earl of Swther» 
land had the Precedency in Council of the Earl of Cramfurd 
And in the 1601, the Earl of Satherland's Antiquity was ac- 


knowledged by King James VI. Likeas the Ranking it 


ſelf was a general Interruption, where all the Parties compea- 
ring claim their Precedency, altho their Rights neither did nor 
could follow any ſuch Sentence. And it is obſervable, that 
in the Decreet ot Ranking the Earl of Sutherland is twice 


anent the Charge given, and in the Compearance: And 


the reaſon why the Earl of Sutherland was then diſpoſſeſt of 


his place, was, becauſe he was Popiſb and abſent, and little 
concerned what Rules were made concerning general Coun- 


cils, or Contentions; eſpecially ſeeing the Decreet of Ran- 


king did contain a Salvo, which was an effectual Interru · 
ption as to all Parties. And indeed it is ſcarcely conceiva - 


ble, how a Preſcription ſhould be founded upon ſucha De- 
creet, where the: Salvo, like a Reverſion, does perpetially 
qualify. the Right: And it is a Principle, That no Man can 

preſcribe againſt the Nature and Quality of his awn Right. 


Bur now granting this Decrcet could be the Title of a 
Preſcription, this Preſcription could only run from the 1617; 
and for ſourty years forward. And, zta eff, in that 40 years, 


2 — 1 


60 
Imo. there is a Summonds and Interruption raiſed in Anno 
1630. 240, There is a Proteſtation taken in the Parliament 
1641, as by the Liſt of the unprinted Acts of that Parliament 
does appear, which Parliament began 1639. 3 io. The Earl 
of Crawfurd cannot be ſaid to have poſſeſt 40 years, becauſe 
in the Parliaments from the 1640 to the 1648, the Earl of 
Sutherland fat and had precedency of the Earl of Mariſchal, 
one of the Lords ranked before him by the Decreet of Rank- 
ing; which was an aſserting his Right againſt the Decreet, 
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| and which is proven by the gth Act of Parliament 1644, in- 

| tituled, Commiſſion for the Northern Buſineſs ; wherein John 
1 Earl of Sutherland is expreſly named Commiſſioner, before 
. William Earl of Mariſchal. qto. In the Parliament 1647 the 
#1 Earl of Sutherland proteſted tor his Precedency, as an Extract 
Bl of his Proteſtation bears: And this being a Judicial AQ at 
#1 Calling the Rolls of Parliament, was a moſt ſolemn Inter- 
fl ruption; likeas the Earl did in the Year 1661 renew his 
If - Proteſt, as an Extract thereof in Proceſs likewiſe bears; and 
VM ſince that time there is not any pretence of Preſcription. - 


* — 
——— 


ANp whereas it was replyed by the Defender as to the In- 
terruptions, 1. That no regard to the Interruptions, un- 
leſs they were within 13 years to the Act of Parliament 1617, 
ſeeing the Defender had before the Act enjoyed the Prece- 
dency 40 Vears: And the Citation in Anno 1630 cannot be 
regarded, being only to the firſt diet. 240. Eſto it had been 
to both the diets; yet not being renewed every ſeven Years, 
falls by the Acts of Parliament 1669 and 1685, concerning 
Interruptions. 310. No regard to thir Proteſtations taken in 
Parliament, becauſe theſe are but Matters of courſe. 
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| Ir was duplied for the Purſuer, That ſeeing the Prece- 
dency was not the ſubject of a Preſcription, he needed = 


3 (61) 1 
little pains to clear his Interruptions: But that the Lords and il 
the whole World may be fully ſatisfied, how weak in all re- 
ſpects the Defender's Caſe is, and that there is not the very = 
Shadow of a Pretence upon his part; The Earl of Sutherland 
does in the firſt place hope, that the Defender will not con- 
teſt with him, that what has been found Law and Right in | 
other Caſes, will be found fo in This. 


Ap, 1. It the Defender compute: his Preſcription. ſh 
from the AQ of Parliament 1617, as he needs muſt, for [ 
there is not any. Law for preſcription of Heritable Rights in il 
Scotland before that time; the Earl's Interruptions are clear 
and poſitive, viz. Proteſts taken at the Meetings of Parlia- 
ment, inſert in the Books of Parliament, which is the high- 

eft Judicatory ; and that in the Year 1641, 1647, 1661 and. 
c TT 


Ay to pretend, that theſe Interruptions are Matters of . 
Courſe, is a pitiful ſhifcing of the Argument: Can any La- | 
wier diſpute, that the moſt ſolemn judicial. Acts, altho they 
paſs of courſe, yet are Interruptions? What time more pro- 
r for ſuch. Interruptions, than at the Meeting and Calling 
of the Rolls of Parliament, where all Parties concerned are 
preſent, or bound to be preſent? What place more proper, 
or what Act more congruous, or ſuitable to aſſert: the Prote- EE 
ſter's Right, and draw in queſtion the n of his Com- — 
petitor ? What Practice more conſtantly uſed? The Noble f 
Families in the Nation are ſtrangely deluded, if after all the i; 
Proteſtations taken at the uſual Meetings in Parliament, moſt J 
deliberatly adviſed by the beſt Lawiers in the Kingdom, at i 
all times, do not import Interruption for preſcribing their Rights 
and Pretenſions. But if the Earl of Crawfwrd complain; that 
theſe Proteſtations, not being followed, he ought not to be 
at uncertainty, it is eaſily anſwered, that this Argument m 


"=; 
2 


r 
- : 4 . 
THE 
at {TH 
kt 15 
* £ : 
Þ - 
14 
| 
3: 
, i 
17 
> Th 
. 
. 
1 
#1 - 
t 
„ 
, 


* 


= * * 2 
* r re 
g — "IF? —_ Es ne 3 oe Ve os: coo ee 


— 1 — 
— — — 
Pr 
— — . ̃¶ ñ—— ͤ T — 
* — PF > — * . < 
a * 1 - 
* 


— — 


- + > 1 
PPP — Was. ac 
. 4 —— - r 2 — 8 
— 


; 
11 
i 4 

Y 
"4 
* 
4 
4 
* 
| 
$5 
5 
1 

"x t 


arg eo IS ©. 
e V or Io, mung 


—— — F—— 1 — — 
—ů —— 2 . 4 6 ” 


— OE, 


within the 13 Years from the ſaid Act of Parliament; The 


weak Pretence for an Act: For by what Means ſhall this be 


62 


off all Interruptions via facti, which yet neither did ever any 


Lawier . plead, nor is it poſſible that any Court of Juſtice 


could have ſuſtained For if the Defender were impatient to 
have the queſtion determined, he might have raiſed a Pro- 
ceſs againſt the Earl of Sutherland to inſiſt, with Certification 


& 5 " * 


not to be heard in time coming, or he might haye declared 
his own Right and Precedency by way of Froceſs. 
Bur if the Defender compute his Preſcription aſter this 
manner, viz. As having poſſeſt 30 Years before the Act of 
Parliament 1617, and that there was no legal Interruption 


Purſuer replies, That the Defender errs both in Law and 
Fact, which is ſo obvious, that cannot ſo much as afford a 


proven? By Witneſſes? I hope before the Year of God 


1617, no body will pretend it, ſeeing the Witneſſes muſt de- 


pone upon 40 - Years preceeding Knowledge. There re- 
mains but another way, and that is the Rolls of Parliament, 
Councils, & c. Theſe are at hand; and what they can im- 
port has been already cleared, and how weak theſe Pretences 
are, for founding a continued Poſſeſſion, being irregularly 
kept, and containing no ſuch frequency or uniformity of Acts 


as can either eſtabliſh or deſtroy a Riglt. 


A2 qddo. Axx imaginary anterior Preſcription, was interrupt- 
ed by the Charter 1601 wherein the King, who is the Foun - 
tain of Honour, acknowledges the Deſcent of the Earl of Su- 
therland from William Earl of Sutherland; which being with - 


in the 30 Years of the Sederunt of Council 1572, takes off all 


pretence of a Preſcription of 40 Years preceeding the Act of Par- 
liament 1617; eſpecially ſeeing ſuch Preſeriptions are not pre- 
ſumed, but ought to be pregnantly proven, as has been faid, | 


tio. 


(6) 


_ 3tio, Tax pretence ofa 40 Years uninterrupted Poſſeſſion, 


preceeding the Act of Parliament, is ridiculous, ſeeing the 
Defender pleads the Decreet of Ranking as a Title of Pre- 
| ſcription, which is but eleven Years older than the Act of 

Parliament, and which was a ſolemn Interruption, and in- 


deed was the firſt Rule for eſtabliſhing of Rolls, as to any 


Man unbyaſs'd will appear on reading that Decreet as it 1s 
| Printed by Sir George Mackenzie, in which the Earl of Suther- 


land is named before the Earl of Cramfurd, both in the Libel 


and Compearance; and wherein the Purſuer's Predeceſſor is 
| alſo compearing by his Procurator, & wherein his Right and 
the Right of every Per ſon is reſerved: And therefore the Pre- 

| ſcription muſt be computed (if any could be) by compting 
40 Years from the Act of Parliament 1617: In which time 


the foreſaid legal Interruptions do undoubtedly occur. 


Bur, 40. Efto, Argumenti cauſe, That the Defender could 
found upon the Preſcription of 13 Years mentioned in the Act 
of Parliament 1617, concerning ſuch Rights which had been 


poſſeſt 40 years uninterrupted preceeding the ſaid Act: Yet 


this will not exclude the Purſuer's Right; becauſe of the. 


Summons and Citation in May 1630. 


An whereas the Defender anſwers, That this Summons 
was only execute to the firſt Diet. It is duplyed for the Pur- 
ſuer, that the Objection is frivolous ; For no man can deny, 
| that the intenting of a Proceſs within the laſt day of 40 years, 
is and was always held as an effectual Interruption : For a 
Man cannot be ſaid to neglect his Right, who intents Action 

within the 40 years; but ſo it is, that in Anno 1630, there 
could not be a Citation upon the laſt day of the 40 years, but 


by a Summons to the firſt Diet; and therefore, if an Executi- 


on to the firſt Diet were not ſuſtained in that Caſe, then it 
would follow, That a Citation within the 40 years, did not 


interrupt. Bur 
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Bur for clearing this further, the Lords would be pleaſed 
to conſider what has been done in other Cafes, November 
25th 1665, White contra Horne ; The Lords ſuſtained: the 
Execution of a Summonds ſufficient to interrupt, albeit 
there were detects in the Executions: And iſ a null Execu- 


tion can preſcribe a Right, which in the Conſtruction of 


Law is none at all; only becauſe of the odiouſneſs of Pre- 


ſcription, and the implied Will of the Purſuer not to relin- 


quith his Right, aulto magis ought a Citation to the firſt diet. 
And conform to this, a Proceſs intented at the Inſtance of an 
apparent Heir was ſuſtained as a Preſcription, altho he died 
betore Service, and altho Apparency was not a compleat 
Title to have purſued the Action. SE, 


Bur the Caſe it ſelf is decided in terminis, and that oftner 
than once, 4 March 1630, Lord Lefly contra where 
a Summonds of Spuilzie being intented debito tempore, but 
having lain over without Continuation, Calling or Waken- 
ing for 22 Years, was alledged to be preſcribed ; The Lords 
in terminis found, That the lying over of the Cauſe being once in- 
tented lawfully, made it not fal under Preſcription. And this 
was in a Caſe where Preſcription was more favourable, viz. 
In a Proceſs of recent Spuilzie, which is penal: And therefore 
unleſs the Action be intented in Three Years, it preſcribes. 
The like was done in terminis, 17 February 1665, Butter con- 


tra Gray. 9 January 1675, McIntoſh contra Frazer, 


Ax if ſuch uniform Deciſions, for ſo great a length of 


Time, do not eſtabliſh our Law, to what Rule ſhall we next 
turn our ſelves? | #51 | 3 1 


Bur ſtill the Defender urges, That this Interruption was 


1905 Summonds execute indeed, but not libelled. To which 
the 


Purſuer only oppones his Libel, very diſtinctly and fully 
: —— . libelled 


£2062 3) - 3 
libelled by the Advice of the Learned Sir Thomas Hope, one 
d of the Greateſt Men at that time, or ſince. 5 


ne Ap whereas the Defender further urges, That this In- ; 
it terruption being by a naked Citation, is fallen, unleſs it had | 
u- been renewed conform to the Act of Parliament 1669 and - — 
of 1685. 5 e e | 
. . 

n- IT is anſwered, 1. That neither does the Act 1669 nor | 
t. the Act 1685, anent Interruptions, concern this Caſe, being ; 
in only as to Interruption of Lands or perſonal Rights; neitner 
d of which comprehends Jura Sanguinis, which falls not under | 
at the common acceptation of pertonal Rights; and not being N 
properly Rights of Perſons, but of Families, there fore were 1 
f called Jura Gentilitatis. 55 | | 
F =) | 18 FP 

re 240. THERE was no neceſsity to waken this Summonds 


ut 16 30, neither can it fall by the Acts of Parliament 1669 and 
16 


N- , becauſe theſe Laws did regulate only the-Caſe where 1 
ls Rr was interrupted by a naked Citation: But here 
;- | the Purſuer”s Interruption is not only by a naked Citation, | 

is but alſo by his Proteſtations taken in Parliament, and his - 

z. |D Proceſles ſince: So that the preciſe Anſwer is, That the Pre- | 
e ſcription being once interrupted by the Summonds in the 

S. 1630, the Purſuer's Right was continued by the ſubſequent 

l- Proteſtations; as alſo the Defender's pretended Poſſeſſion and 


Right, was thereby interrupted : And the Right it ſelf being 

thus interrupted, no Action depending upon the Right 

pf could fall: As put the Caſe, that a Man having a true Title 
t to produce an Action in his Perſon, Intents an Action by 
another Title, which was null, the Citation by vertue of 
that null Title would be ſufficient to interrupt, as was found 
July 26th 1637, the Laird of Laars contra Dumbars; and 
much rather ought an Interruption by a cy + 
Ws 1 Is erve 
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ſerve the Summonds, both being founded upon the very 


ſame Right. 


Bu 3tio. It is plain the Act of Parliament 1669 did not 
concern this Caſe, becauſe it regulats only Citations for In- 
terruption in time coming; neither does the Act of Parlia- 


ment 1685 do the Buſineſs: For compting ſeven years from 
June 1685 when that Parliament was adjourned, or from 
the promulgation of the Laws, the ſeven yy does not run 

till Jane 1693, deducing the Year for the Su 

eſpecially, if to that, be alſo added the Adjournments of 

the Seſſion from the 6th of June 1690 to the ad of Jah there- 

after: So that the Interruption by the Citation ſtands un- 


rceaſe of Juſtice, 


ueſtionably good, notwithſtanding of theſe Laws, ſeeing 


the Purſuer's Father applied to the Parliament for a War- 
rant to cite, and obtained a Remit, May 1693, which is 
the immediat Foundation of this Proceſs. - - 


FE e 
Teem ſuperfluous, ſeeing: the Ear of Sutherland never hav- 


ing abandoned his Title af Earl, did by the Poſſeſſion of the 


os preſerve all Acceſſories: And is in a much 
ſtronger Caſe 
contra Hlorth, where the receiving of Annualrents from a 
Principal was found to interrupt as tothe Cautioner; for, the 
Precedency is an Acceſſory far more neceſſary and inſepara- 
ble from the Earl's Antiquity and Dignity, than the obliga- 
tion of a Cautioner, is to that of a Principal. And the Pur- 


than that decided Deaennber 18 1665. Nicolſon 


ſuer is in a much ſtronger Caſe yet, than that decided the 


22d June 1671. Lord Balmerino contra LittleiPrefton; where 
the Lords found, That the poſſeſſion of an Annualrent out 
of a Tenement, hindred the Right to preſeribe as to another 


Tenement, albeit that Tenement hade been poſſeſſed by a 
ſingular Succeſſor for more than 40 years. 


THE 
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Tu Eartof Sutherland, aſter ſo long an Inſormation, ſhalt 
only add, That he cannot but think it a Misfortune for the 


Defender's Cauſe, that ſeing the Titles which he enjoys, and 
Which the Purſuer is very unwilling to conteſt with Him, are 


indeed very honourable; It ought to have fatisfied the Defeti- 
der to have emjoyed the Precedency that he could in any ſhey 


7 * 
o 
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of Reaſon claim, as belonging to the eldeſt Earls of re 


without grudging the Purſuer tlie juſt Precedency due to 


Antiquity and Title. And the whole World, conlidering the 


Matter without Paſſion or Intereſt, muſt needs be ſatpri- 


zed, that the Earl of Cranfurd ſhould endeavour to pluck 
up one of the beſt eſtabliſhed Rights in the Kingdom. And. 
if the Purſuer may be allowed to ſay what is. neceſſary for 
his Cauſe; it is certain, that the Ancient Nobility is a part of 
the Glory of the Country; and the Purſuer hopes, that witli- 
out vanity he may own, That few ( if any) can ſhew ſuch: 
Ancient Documents of their having been amongſt the firſt 
Peers of Scotland: And therefore it is in ſome meaſure a pre- 
judice to the Honour of the Kingdom in general, ſor main. 
taining of an uſurped Poſſeſſion always quarrelled, to intereept 

 betwixt the Earl of Sutherland and his Ancient Predeceſſors. 


Ax the Purſuer is very well aſſured, the Lords will be: 
the more tender of his Caſe; becauſe the Deciſion in this 
Queſtion betwixt the Earl of Cramfurd and him, willin the 
Example concern the Precedency of the Kingdom it ſelt. 
Have not Strangers injuriouſly conteſted the Deſcent of our 
Princes from their Ancient and Illuſtrious Anceſtors? Have 


not our Princes changed the Names of the Royal Family? 


Is it not certain, that for many Years the publick Miniſters for 
this Kingdom have not appeared in Proceſſions with Foreign. 
Princes or their Miniſters ? And are not theſe the very Sub- 
ſtance of my Lord Cramfurd's Defence againſt the Earl of Su- 
And if ſuſtained by a * mn Sentence of the Lords | 
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therland > 


land, which he poſſeſſes and derives from them. 


3 (68 ) 
of Seſſion upon a Remit from the Parliament, it is too obvi- 


ous what prejudice the Nation in general might ſuffer by it. 


: Seeing therefore, the Earl of Sutherland has not only clearly 
inſtructed his Deſcent from the Ancient Earls of Sutherland, 


but has alſo demonſtrat, that for upwards of 150 Years after, 
The Earl of Cramfurds Predeceſſors had not the Title of Nobi- 


lity; And ſeeing alſo, the Earls Claim to his Precedency is the 
inſeparable Conſequence of his Right, and that he is founded 
on Antiquity, the unqueſtionable Rule of Precedeney; And 


further, ſeeing, that what is offered for the Defender, is partly 


conſtrained Exceptions againſt a clear following of Rights and 
Titles; And partly a vaid pretence to an immemorial Poſſeſ- 
ſion, neither ſounded in Reaſon, nor having the leaſt Autho- 
rity from Records, or from Hiſtory; And partly the 


PDecreet of Ranking, which in it ſelf contains a perpetual 


Proteſtation, and is a Demonſtration, that there was nei- 


tler formal Rolls, or Rule before; And ſeeing laſtly, any 
| pretended Poſſeſſion has been perpetually quarrelled; And 
that now the Earl does inſiſt for a plain and neat Deciſion in 


point of Right; He expects, and claims that your Lord - 


ſhips will by your Sentence, eſtabliſh and declare his Prece- 


dency, which is as much his Right, as being of the Blood 
and Deſcent of his Ancient Anceſtors, as the Eſtate of Serher - 


ADD-END A % the Earl of Suthor: 


_ land's Information. 


\ 


De verborum ſignificatione, viz. Homagium dicitur quando ali- 
quis promittet 5 eſſe hominem alicujus 45 

re, ubi uoluerit domi nus. Et ſaper hoc facit homagium, id eſt pro- 
mmiſſionem, ut ſit ſuus homo. Vel homagium dicitur fidelitas hominis 


pro rebus temporalibus facto domino. And under the fame word 


he obſerves, That Homage differs from Fidelity, by reaſon 
of the Perſons makers thereof : For Women makes no Ho- 
mage, but only Fidelity. And he alſo obſerves, That Ho- 
mage was a more ſubſmiſſive Form of Fidelity, whereby 
the Party 1 Homage, became a Liege- man to the King, 
in Lands, Lith, Life and Limb, Worldly Honour, Cc. 
From all which it is evident, that the Husband doing Ho- 
mage, did certainly participat of the Fee and Privileges 


thereof; and that not by any Patent, but by the Diſpoſition 


of Law, as appears by the Books of Reg iam Magiſtatem above 

cited. „ | 

| Addenda, Page 50. after the 4th. Line. Tho what is above 
be clearer from the Rolls, than to need further Authority; 


yer 


Heß 5: Ein, 15; add, Which is further cleared by the: 
— Definition of Homage we find in Sir John Steenis Book 


omini & ſtare & habita- 


r 
yet the Purſuer begs leave to add one Inſtance, which is 
Queen Mary's Commiſſion for printing the black Acts, dated 
the 1/. May 1566, where the Commiſſioners that 
were of the Nobility, are ſet down, without any re- 
gard to their Antiquities or Precedency. As for inſtance, 


George E. of Huntly Chancel. John Earl of Athol, 

Archbald Earl of Argile, William Earl Mariſchal. 
ames Earl of Marray. John Earl of Marr, 
ames Earl of Bothwel. io pO 


where Bothwel is placed after Murray, Athol after both, Mari- 
ſchal and Marr after all three, which was a plain inverſion al- 
moſt in 8 ſtep of the Order of Precedency, and is a con. 
curring Teſtimony, that before the 1606, there was no fixt 
Rule; and that the Contentions about Precedency were in 
all Inftances omitted till Meetings of Parliament, or general 
Councils, and that in theſe for preventing Diſputes, tlie 
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Peers were ranked ut intrarnnr. 
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Fes Clearing what is ſaid concerning the Three Services of John 
Earl of Sutherland, Anno 1630, in the end of 15. page, and after- 
wards. The Names of the Inqueſt are, ; 


Simon Lord Loyat | George Mackenzie of Kildin 
Hugh Mafer of Lovat | Robert ey ub Findraſſie 

Sir Thomas Urquhart of Cromarty Alexander Dunbar of Grange - 
Hugh Urquhart of Ledderies Iames Sutherland Twtor of Duffus 
Robert Dunbar of Burgie ohn Monro of Oſpſdale 


John Mackay of Dalret 
Angus Mackay of Bighouſe 
ugh Roſs of Towie 
Robert Monro of Aſſint 
John Monro of Lamblair, &c. 


In the Firſt Service, the ſaid Earl is Served toW:ll;am Earl of Sutherland, 
Great Grand-father's Grand father to Nicolas Earl of Sutherland, Great 
Grandfather Grandfather, or Attavus to AlexanderMaſter of Sutherland, 
who was Abavus to Jobn thenEarl of Sutherland; and that the faid Fart 


William died at the Faith and Peace of K. Alexander Il. TD 
Before the ſame Inqueſt, the ſaid John is Served Heir to Gulielmus 
Comes Sutherlandia, Attavus Joannes Comitis Sutherlandiæ, Attavus Joan- 
nes Comitis Sutherlandiæ; which laſt John, was Father to the then Earl; 
and that the ſaid William died at the Faith and Peace of K. David the 2d. 
And in this period there is one left out, viz. John, to whom Eliſabeth 
Counteſs of Sutherland his Siſter, ſucceeded; and Alexander Maſter of 
Sutherland, in whoſe Favours Counteſs Eliſabeth reſigned in the 1557, is 
compted, tho he died before his Mother; and John his Son, was 
ſerved Heir to his Grand- mother in 1567. 6; 8 
By the Third Retour, the ſaid John Earl of Sutherland, who lived in 
the 1630, is ſerved to John Earl of Sutherland, who is Attavus to John 
Earl of Sutherland his Father; and which John Earl of Sutherland, died 
at the Faith and Peace of our Sovereign Lord James IV. 4 
Theſe Three Services, tho one and the ſame Perſon, was to three 
different Anceſtors in re&a Linea, to render the period of the Deſcent 
ſhorter and clearer, and toevince, That the Inqueſt did proceed not in 
groſs,but upon particular knowledge of theLineage and Genealogie: And 
it is certain, that ſome of the Inqueſt, were the moſt knowing of the An- 
tiquities and Genealogies of the Country. And it is further to be obſer- 
ved, that one of the Inqueſt is Mackay of Dalret, who beingHeretor of the 
Lands of Dalret, which had been given off by Earl Nicolas to a ſecond 


Son, might derive no ſmall light to himſelf and the reſt of the Inqueſt, 
from his own Charter-chiſt, 
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